MINUTES Health and Human Services Commission Council MeetingSeptember 13, 2012
Agenda Item 1.
Calling the Meeting to OrderThe Health and Human Services Commission Council convened at 10:15 a.m. at the Health and Human Services Commission (HHSC) headquarters, Brown-Heatly Public Hearing Room, 4900 North Lamar, and Austin Texas. 

Cindy Mendl called the roll.  

Council members present:Mr. Jerry Kane  
Dr. Maryann Choi
Ms. Kathleen Angel

Ms. Karen Harris

Pastor Manson Johnson

Mr. Leon Leach

There were five members physically present, a quorum was held. Also present was HHSC Executive Commissioner, Tom Suehs, and other HHSC executive staff.  
Agenda Item 2.
 Approval of Council Minutes from September 13, 2012May the minutes reflect that this meeting of the Health and Human Services Commission Council convened at 10:17 a.m., on September 13, 2012 at the Brown-Heatly Building, 4900 N. Lamar, Austin Texas. The June 14, 2012 minutes were approved. 
Agenda Item 3.
Executive Commissioner’s ReportChairman Kane introduced Commissioner Kyle Janek as the new HHSC Commissioner. Dr. Kyle Janek delivered introductory remarks to the HHSC Council and stressed the  invaluable guidance the Council provides in the rulemaking process and thanked Governor Perry for his confidence and Chief Deputy Commissioner Chris Traylor for his guidance. 

Dr. Janek specifically thanked Commissioner Tom Suehs for his leadership in accomplishing TIERS Eligibility Modernization, Texas Transformation Waiver approval from Centers from Medicare/Medicaid Centers (CMS), and the state-wide Managed Care roll out.

Priorities are to protecting children, nursing home regulation to protecting benefits HHSC deliver accountability to the tax payers. The transformation waiver will provide opportunities to redesign Medicaid to allow HHSC to deliver different services in a different fashion that makes better sense for Texas. 

Commissioner Janek discussed his priorities utilizing state-supported medical schools as a hub for managed care access for Medicaid patients and will work with CMS to achieve that.

Dr. Janek also discussed that the Medicaid cost driver is a well known fact and it is long-term unsustainable at current rate. The limited resources will be watched carefully to ensure those funds are given to consumers to need it most and place guards are instilled to prevent fraud and abuse. The executive commissioner’s status report was concluded.

There were no comments.

Item 4a.  Katie Olse, HHSC Chief of Staff, provided a legislative interim update and announcement for the upcoming Conference of HHS Councils on November 9th at the Capitol. 

Mr. Kane encouraged HHSC Council members to attend the conference. 

Mr. Kane noted Pastor Johnson’s arrival to the meeting before introducing the next order on the agenda.

There was no public comment.

There was no Council discussion.

Item 4.b.  Tracy Henderson, Chief Financial Officer, provided an information presentation with an update on the HHSC Legislative Appropriations Request. 
Tracy went over a short presentation to the HHSC Council members which was submitted on August 23, 2012.  The information included background on policy HHSC followed for submitting HHSC’s legislative appropriation request and subsequent slides provided break outs for requests. Tracy mentioned that the presentation would be available on the HHSC Council web page for the public.

Pastor Johnson asked for Tracy to clarify to the Council members how the two-year HHSC proposed LAR compares to the five-year HHSC Strategic Plan.

Tracy clarified that the LAR does not project five years, but that the base request is low in comparison to other sessions, even with growing caseloads, the evidence that cost containment initiatives is showing savings. She further mentioned that it is too early to overlay the current 2014-2015 LAR over the Strategic Plan, but that it piggy backs on Executive Commissioner Janek’s comments about the growth of Medicaid and it’s foreseeable unsustainability.

Mrs. Karen Harris asked a question about who the provider screening enrollment fees that is in the LAR presentation. Tracy replied that the fee is required through the Affordable Care Act for certain institutional providers if they are not already paying the fee.  She stated that both the Office of the Inspector General and Texas Medicaid Health Partnerships would be responsible for assessments and verification. She mentioned that they were agenda items that would be further discussed on the agenda later.

Pastor Johnson asked if any disaster relief appropriations were considered in the LAR. Tracy clarified that HHSC does not provide disaster payments, but HHSC does have provisions to provide flexibility to move money when a disaster, such as the 2012 Central Texas wildfires occurred.

Ms. Kathleen Angel asked Tracy for her thoughts on the Affordable Care Act relative to the 133% of the federal poverty level and where the state may stand in the short term. The HHSC Chief Financial Officer responded that HHSC would follow the direction of the leadership and executive offices. HHSC will follow legislation that will cost out the Medicaid optional population, but it is not currently anticipated for 2014-2015.

Chairman Jerry Kane asked if Medicaid expansion had been accepted by Texas, by what year GR would have match federal funds. Executive Deputy Commissioner of Financial Services, Greta Rymal asked for clarification of the question and offered to follow up.

There was no further discussion by HHSC Council members.

There was no public testimony registered for this agenda item.

Item 4.c. Doug Wilson, Inspector General, provided an information presentation on the Office of Inspector General activities. 

He provided a background of the mentioned organizational restructures within the Office of the Inspector General, including internal reclassification of Full Time Equivalents (FTEs) from the imbalance between investigators dedicated to client benefits  (over 230) to providers (19 investigators). This shift will allow for a balance to be achieved so that more investigators can focus on bringing in the greater return to the agency.

Other items discussed included program integrity in managed care, improved data analytics, and audits on the Women’s Health Program.

Pastor Johnson asked what the outcome of overpayments is – whether it is returned to HHSC or if it is return to the State budget. The Inspector General, Doug Wilson explained that it depends on what kind of overpayment it is and when it occurs.

Ms. Karen Harris asked what the timeline for the completion of the audits for the Women’s Health Program is – he stated six months and would be happy to provide an update when that has been addressed.

Ms. Kathleen Angel asked where Texas ranked regarding benchmarks. Mr. Wilson explained that the incidence of fraud is no greater in Texas than any other state, but because of the volume of payments, the incidence of potential fraud and potential for recovery as well as high benchmarks for success are higher than other states.

Mr. Leon Leach made a comment about the performance measures regarding identifying patterns to stop overpayments at the front end to begin with.

Dr. Janek made two clarifications in response to the discussion. The Office of the Inspector General (OIG) is looking at utilizing data analytics in reference to Mr. Leach’s point about eliminating need for overpayments and reducing recoupments.

The Executive Commissioner also stated that setting benchmarks must be proceeded with caution and explained that in doing so, it can create a disincentive for states because the federal government can request for their share of recoupment if benchmarks are placed with expectation for certain return in recovery payments.

There was no further discussion by HHSC Council members.

There was no public testimony registered for this agenda item.

Item 4.d. Steve Aragon, General Counsel, presented an updated on the Women’s Health Program litigation and implementation of the current program. Since 2007, approximately 400,000 women, and 130,000 annually receive services through Women’s Health Program. 

He provided a legislative overview of the implementation of the rules that became effective March 2012. HHSC submitted a renewal of the demonstration waiver for the agency to continue the Women’s Health Program. In December 2011, the Centers for Medicare and Medicaid Services (CMS) denied the waiver on the grounds that the pending implementation of the rules, (which prohibit any provider having any affiliation with an abortion provider from participating in the program) because of concerns that the proposed HHSC rules were in conflict with the Social Security Act, which states that Medicaid recipients must be allowed to choose any qualified providers for their services.

On March 15, 2012, CMS formally denied the demonstration waiver and requested that HHSC provide a written transition plan for the wind-down of the Women’s Health Program. That same month, Governor Rick Perry directed former Executive Commissioner Tom Suehs to develop a plan to implement a General Revenue funded program with similar services.

In March of 2012, the Office of the Attorney General filed a lawsuit against CMS on behalf of HHSC to challenge CMS’s denial of the demonstration waiver and also for the determination that providers that perform or promote elective abortions can be excluded from the Texas Women’s Health Program. That lawsuit is pending in the federal district court in Waco. Trial is scheduled for March 2013.

On April 11, 2012, nine Planned Parenthood affiliated organizations filed a lawsuit against former Executive Commissioner Tom Suehs and HHSC to challenge the restrictions of their potential participation via the administrative rules that HHSC adopted, specifically provisions regarding the affiliate rule. The request was made that the affiliate rule to disqualify Planned Parenthood and other similar organizations to granted an immediate injunction barring HHSC from implementing the affiliate rule.

In April, the federal district trial court judge heard arguments and issued an injunction that prohibited HHSC from extending the affiliate rule to disqualify Planned Parenthood and 47 other organizations from participating in the Women’s Health Program. HHSC has honored the injunction, but has moved forward with the rest of the implementation of the administrative rules and applied the affiliate provision to all other providers who had not properly certify or comply with the administrative rule.

The State appealed the decision. On August 21, 2012 the fifth circuit court of appeals instructed that the State may deny Women’s Health Program (WHP) funds to organizations that perform elective abortions and may deny WHP funds to organizations that promote elective abortions by using comparable or identical or identifying marks to an elective abortion provider, such as brand name, logo or trademark. Two items of the rule were left open: how the affiliate relationship is identified and whether hospital exemption is constitutional.

The plaintiffs in the case have requested a rehearing of the case and await for the courts decision as to whether that will be granted. Currently, the injunction still stands.

Steve Aragon also provided an update regarding recent developments following Governor Perry’s request for HHSC to develop a state model of the Women’s Health Program. A request was submitted to the Legislative Budget Board (LBB) for a method of finance, which was approved to support continued health care delivery of services through Department of State Health Services (DSHS), which would become effective November 1, 2012, pending approval from CMS and administrative rules becoming effective for the Texas Women’s Health Program.

A hearing was held for input and provider recruitment is being prioritized. Currently, there are 3,000 providers in the program and communications are being targeted for outreach.

Ms. Karen Harris asked a question about outreach in low-populated counties regarding the outreach communication plan.

Michelle Harper, Director of Acute Care Policy, responded and mentioned the statewide initiatives that have been sent, mailings and flyers and mentioned that additionally will be contracting with a vendor for specific geographic areas for targeted outreach, as well as the always available provider relations assistance to clients if they need assistance finding a provider.

There was no additional discussion for this agenda item.

There was no registered testimony for this agenda item.
Item 5.a.  Lisa Kirsch, Deputy Director of Healthcare Transformation Waiver Operations and Cost Containment, presented an information item on an expedited rule item, to expand Medicaid managed care statewide and preserve supplemental payments known as Upper Payment Limits (UPL) received by hospitals and other providers to offset uncompensated and indigent care costs. The rule allows participating Regional Healthcare Partnerships (RHPs) to receive funds from one of two pools of funding from either the Uncompensated Costs Pool (UCP) or Delivery System Reform Incentive Pool (DSRIP). 

There was no discussion for this agenda item. 

There was no registered testimony for this agenda item.

Item 5.b. Pam McDonald, Director of Rate Analysis, presented an information item on an expedited item, which is a companion to the Lisa’s rule. Pam explained that the rule requires that certain urban public hospitals transfer to HHSC the non-federal share of payments to hospitals participating in the Disproportional Share Program (DSH) in an amount prescribed by HHSC as a condition of receiving funding under the waiver. 
There was no further discussion or registered testimony for this agenda item.

Item 6.a.1.  Dan Huggins, Direction of Rate Analysis for Acute Care, presented the first action item regarding the method of finance that HHSC will use to calculate uncompensated care payments for publicly owned to calculate uncompensated care payments for publicly owned dental providers for Early and Periodic Screening, Diagnosis and Treatment dental services under the Texas Healthcare Transformation and Quality Improvement 1115 waiver.

There was no discussion or public testimony registered for this agenda item. 

Chairman Kane asked for a motion on the agenda item.

Pastor Johnson made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Sharon Barnes seconded the motion.

Executive Commissioner Janek recognized Ana DeFrates’ legislative staff, Ana DeFrates in the audience.

Item 6.a.2. 
Joe Vesowate, Director of Managed Care Operations, presented a rule regarding the expedited fair hearing process for Medicaid clients receiving services through a managed care organization.

Joe did advise the HHSC Council members that the rules had been modified since they were printed. Information regarding Managed Care Organizations (MCOs) explanation of continued benefits was clarified in the rule.

There was public comment registered for this agenda item. (1)

Rachel Hammon, Executive Director of Texas Association for Home Care & Hospice thanked Joe for moving forward with the recommendations made at the Medical Care Advisory Council (MCAC) meeting weeks earlier.

There was no further discussion or public testimony registered for this agenda item. 

Chairman Kane asked for a motion on the agenda item.

Mr. Leach made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Kathleen Angel seconded the motion.

Item 6.b.1. Jennifer Stansbury, Director of Claims Management Oversight, presented a rule regarding enrollment and re-enrollment of providers in the Texas Medicaid Program and the Children’s Health Insurance Program as required by federal law.

There was pubic comment registered for this agenda item. (2)

Rachel Hammon, Executive Director of Texas Association for Home Care & Hospice

Justin Henderson, with the Texas Optometric Association 

Chairman Kane asked for a motion on the agenda item.

Ms. Sharon Barnes made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Harris seconded the motion.

Item 6.b.2.
Karen Nelson, Office of the Inspector General Deputy Counsel, presented a rule regarding provider disclosure and screening requirements in the Texas Medicaid and other health and human services program.

There was public comment registered for this agenda item. (1)

Rachel Hammon, Executive Director, Texas Association for Home Care and Hospice expressed concerns with the rule as it currently is proposed. Karen Nelson came down to answer questions and clarify that what she expressed concerns about had been addressed, but Ms. Hammon expressed that the rule was too stringent beyond the federal requirements.

HHSC Council members discussed and Dr. Janek offered a compromise rather than holding the rule, that he would work with staff to make sure that it was modified, so that if could move forward and the Council would receive an update at a future time. In the meantime, staff would continue to work with stakeholders and be able to implement on rule timeline if possible.

Item. 6.b.3.
Andy Vasquez, Director of the Vendor Drug Program presented a rule regarding the pharmacy provider participation requirements in the Vendor Drug Program. 

There was no discussion or registered testimony for this agenda item.

Ms. Sharon Barnes made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Karen Harris seconded the motion.

Item 6.c.1.  Jennifer Stansbury, Director of Claims Management Oversight presented a rule regarding expanded health care services provided through the use of advanced communication devices, including telemedicine services, tele-health benefits, and telemonitoring benefits.

There was public comment registered for this agenda item. (2)

Roddy Atkins, Texas Council of Community Centers to encourage that HHSC and the Council consider including mental health tele-health services as a provision of the rule.

Justin Henderson, Texas Optometric Association provide testimony that the TOA believe through its conversations with HHSC that it intended in its policy to make optometry a covered telehealth service provider, which was omitted in the rule and encouraged inclusion via the Medicare guidelines as reference.

Ms. Kathleen Angel made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Sharon Barnes seconded the motion.

Item 6.c.2. Stephen Palmer, Director of the Office of E-Health Coordination presented a rule regarding privacy and security standards for the electronic exchange of health information by covered health entities. 

There was no discussion or registered testimony for this agenda item.

Ms. Harris made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Sharon Barnes seconded the motion.

Item 6.c.3 Stephanie Stephens, with the Office of Social Services, presented a rule regarding the exclusion of income and resources from prepaid tuition programs and higher education savings plans from prepaid tuition programs and higher education savings plans when determining eligibility for Medicaid for the elderly and people with disabilities, Medicaid Savings Programs, the Medicaid Buy-In Program, and the Medicaid Buy-In Program for Children.

There was no discussion or public testimony registered for this agenda item. 

Pastor Johnson made a motion to recommend that the proposed rule currently published in the Texas Register be adopted.

Ms. Kathleen Angel seconded the motion.
There was no further business taken up or discussed.
Chairman Kane adjourned the meeting at 1:10 p.m., September 13, 2012.
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