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FROM:	Patty Ducayet, DADS State Long-Term Care Ombudsman
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SUBJECT:  State Long-Term Care Ombudsman Program 

[bookmark: Check5][bookmark: Check6][bookmark: Check7]BACKGROUND:   |X| Federal Requirement |_| Legislative Requirement |_| Other:
The purpose of the proposed amendments and repeal in 40 Texas Administrative Code, Part 1, Chapter 85 is to remove requirements of the State Long-Term Care Ombudsman Program (Ombudsman Program) and replace them with rules in new Chapter 88. 
The proposed amendments in Chapter 85 include some references to Chapter 88 because an area agency on aging (AAA) that is part of a “host agency,” as defined in Chapter 88, must comply with that chapter. The amendments also clarify that a representative of the Office of the State Long-Term Care Ombudsman is excepted from requirements regarding the reporting of allegations of abuse, neglect, and exploitation. The proposed amendments also make minor editorial changes.
The purpose of the proposed rules in new Chapter 88 is to set forth the requirements of the Ombudsman Program, which is authorized by §711 and §712 of the Older Americans Act. The purpose of the Ombudsman Program is to protect the health, safety, welfare, and rights of residents of nursing facilities and assisted living facilities. New Chapter 88 is proposed for easier use and understanding of rules regarding the Ombudsman Program. 
The proposed rules in Chapter 88 also implement recent changes to §712 of the Older Americans Act and new federal regulations at Title 45, Code of Federal Regulations (CFR), Parts 1321 and 1324. Changes to the Older Americans Act include: a requirement that the State Long-Term Care Ombudsman (State Ombudsman) is responsible for the fiscal management of the Office of the State Ombudsman (Office); authority for the State Ombudsman to investigate complaints on behalf of residents who are unable to communicate consent; clarification that the State Ombudsman and representatives of the Office have private and unimpeded access to facilities, residents, and resident records; and requirements regarding organizational conflicts of interest related to the Office and to governmental entities or non-profit organizations contracting with the State to carry out functions of the Ombudsman Program. The new federal regulations establish new requirements and provide clarification about the Ombudsman Program regarding: enhancing the description of a local ombudsman entity, including that it may be part of a host agency; establishing requirements regarding complaint investigations, including a requirement to involve the resident in the process; requiring the Ombudsman Program to establish a coordination process between the State Ombudsman and a host agency in the employment of representatives of the Office; requiring a grievance process for complaints regarding an ombudsman and decisions made by the State Ombudsman; describing procedures to remedy and remove individual conflicts of interest and organizational conflicts of interest; and excluding the State Ombudsman and representatives of the Office from any State lobbying prohibitions if the prohibitions are inconsistent with the Older Americans Act.
The proposed new rules change how the State Ombudsman distributes federal funds to a host agency for the operation of the Ombudsman Program. Currently, after each host agency has received a base amount of federal funds, remaining federal funds are distributed as follows: 50% based on the number of nursing facilities in the local ombudsman entity’s service area, 25% based on the number of assisted living facilities in the local ombudsman entity’s service area, and 25% based on the number of ombudsmen in the local ombudsman entity’s service area. Proposed rules change this method and require remaining federal funds to be distributed so that 75% is based on the number of nursing facilities in the local ombudsman’s service area and 25% is based on the number of ombudsmen in the local ombudsman entity’s service area. The proposed rules do not include a percentage of remaining funds being distributed based on the number of assisted living facilities because a host agency currently receives state general revenue funds based solely on the number and type of assisted living facilities in the local ombudsman entity’s service area. Therefore, it is more equitable to base the distribution of remaining federal funds solely on the number of nursing facilities and number of ombudsmen in a local ombudsman entity’s service area.
ISSUES AND ALTERNATIVES:
Stakeholders identified several issues regarding the proposed rules. One of the issues identified is that the State Ombudsman should designate the host agency as the local ombudsman entity, instead of designating a unit consisting of representatives of the Office within a host agency as the local ombudsman entity.  Federal regulations implementing the Older Americans Act require the local ombudsman entity to consist of representatives of the Office, those persons who have the authority to perform the functions of the Ombudsman Program. A representative of the Office is a staff ombudsman, a volunteer ombudsman, or an ombudsman intern. Most of the employees of a host agency are not representatives of the Office and, therefore, it is not appropriate for the State Ombudsman to designate the host agency as the local ombudsman entity. However, as described in the proposed rules, the host agency is the employer of the representatives of the Office who make up the designated local ombudsman entity and, as such, has personnel oversight of these employees.  In addition, as addressed in the proposed rules, the State Ombudsman coordinates with the host agency about performance issues or other concerns related to a representative of the Office.
Stakeholders have also expressed a concern that requiring representatives of the Office to comment on or recommend changes in federal, state, and local laws, rules, regulations, and other government policies affecting residents of  long-term care facilities violates Local Government Code, §391.0116, which prohibits lobbying and other advocacy activities by employees of local governments. Stakeholders have suggested that commenting on or recommending changes to laws, rules, and regulations are functions that should be performed by the Office, not representatives of the Office who are part of a local ombudsman entity. The Older Americans Act and federal regulations, however, require representatives of the Office, as well as the Office of the State Ombudsman, to perform these functions.  Further, federal regulation requires that the State Ombudsman and representatives of the Office be excluded from any State lobbying prohibitions to the extent that the prohibitions are inconsistent with requirements in the Older Americans Act. In response to stakeholders’ concern, a change was made to the proposed rules to require a representative of the Office to consult with the Office prior to commenting on or recommending changes in laws and to allow a host agency to require its employees who are representatives of the Office to notify the host agency of the comments and recommendations, as long as the host agency does not willfully interfere with the functions of the Ombudsman Program. 
In addition, some stakeholders object to the requirement in the proposed rules that a host agency obtain approval from the State Ombudsman before hiring a person who will serve as a staff ombudsman. This requirement is based on federal regulation requiring a process by which a host agency coordinates with the State Ombudsman in hiring a staff ombudsman and prevents situations where a host agency hires a person who the State Ombudsman subsequently refuses to certify as a staff ombudsman. Some stakeholders stated this process was helpful because it ensures that the person hired would be eligible for certification as an ombudsman and able to perform required functions. To address the concerns expressed by other stakeholders, the rule states that after the host agency submits information about the applicant to the State Ombudsman, the State Ombudsman notifies the requestor of whether the request to hire the person is approved within two business days after receiving the documentation. This brief time frame for response by the State Ombudsman was proposed in recognition of the time sensitive nature of the hiring process.  Further, the rules set forth the criteria that an applicant must meet for the State Ombudsman to approve the request to hire. Having these criteria in rule will clarify for host agencies how the State Ombudsman will evaluate applicants. 
Lastly, some stakeholders may have concerns about the estimated decrease in revenue to host agencies because of the change in the method the State Ombudsman will use to distribute federal funds for the operation of the Ombudsman Program in accordance with the Older Americans Act.
STAKEHOLDER INVOLVEMENT:
In coordination with the Texas Association of Regional Councils, a workgroup comprised of long-term care ombudsmen, AAA directors, and councils of government (COG) executive directors, met with the State Ombudsman to review and comment on an early draft of Chapter 88 rules on July 18 – 20, 27 – 28, and August 4, 2016. After considering and incorporating feedback, another version of the proposed rules was sent to a broader set of external stakeholders, including all long-term care ombudsman staff, AAA directors, and COG executive directors on July 29, 2016. In addition, proposed new rules were shared with representatives from AARP, LeadingAge Texas, Texas Assisted Living Association, and Texas Health Care Association on August 8, 2016. Comments received from stakeholders were reviewed by Department of Aging and Disability Services (DADS) staff and taken into consideration.
FISCAL IMPACT:

[bookmark: Check4]|_|	None 	|X|	Yes 
There are foreseeable implications relating to costs or revenues of local government because of the change in the method the State Ombudsman will use to distribute federal funds to a host agency for the operation of the Ombudsman Program in accordance with the Older Americans Act. The effect on local governments for fiscal year (FY) 2018 is an estimated increase in revenue to the following host agencies that are local governments: 
East Texas Council of Governments - $4,988 
Coastal Bend Council of Governments - $4,831 
Deep East Texas Council of Governments - $4,279 
Heart of Texas Council of Governments - $4,142 
South East Texas Regional Planning Commission - $3,389 
Ark-Tex Area Council of Governments - $2,901 
Central Texas Council of Governments - $2,847 
Lower Rio Grande Council of Governments - $2,575 
Panhandle Regional Planning Commission - $2,545 
Nortex Regional Planning Commission - $2,252 
Texoma Council of Governments - $2,115 
Brazos Valley Council of Governments - $2,109 
West Central Texas Council of Governments - $2,008 
Concho Valley Council of Governments - $1,756 
Middle Rio Grande Development Council - $1,459 
Permian Basin Regional Planning Commission - $1,198 
Golden Crescent Regional Planning Commission - $1,153 
Alamo Area Council of Governments (Alamo Planning and Service Area) - $1,127 
South Texas Development Council - $1,058 
North Central Texas Council of Governments - $558
The effect on local governments for FY 2018 is an estimated decrease in revenue to the following host agencies that are local governments:
Harris County - $19,156
Houston Galveston Area Council - $7,574
Alamo Area Council of Governments (Bexar County) - $6,744
Rio Grande Council of Governments - $3,193
South Plains Association of Governments - $2,447
Capital Area Planning Council of Governments - $1,569

The estimated increase and loss in revenue for local governments in FYs 2019-2022 are not expected to change from the estimates listed for FY 2018.

It is anticipated that there will be an economic cost to persons who are required to comply with the new rules. The rules do not impose any new requirements that will require an additional expenditure of funds; however, in addition to the local governments listed above that will have a decrease in revenue, the Community Council of Greater Dallas will have a decrease in revenue of approximately $11,297. 

SERVICES IMPACT STATEMENT:

Persons served by the agency will benefit from proposed rules that remove duplicative rules from the DADS rule base and establish comprehensive rules that describe requirements of the Ombudsman Program and ensure compliance with the Older Americans Act.
RULE DEVELOPMENT SCHEDULE:
November 17, 2016	Present to HHSC Executive Council 
December 2016	Publish proposed rules in Texas Register
February 2017		Publish adopted rules in Texas Register
March 1, 2017		Effective date
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TITLE 40			SOCIAL SERVICES AND ASSISTANCE
PART 1			DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 85		IMPLEMENTATION OF THE OLDER AMERICANS ACT

PROPOSED PREAMBLE
The Texas Health and Human Services Commission (HHSC) proposes, on behalf of the Department of Aging and Disability Services (DADS), amendments to §§85.2, 85.201, 85.501, and 85.502, and the repeal of Subchapter E, Long-Term Care Ombudsman Program, consisting of §85.401, in Chapter 85, Implementation of the Older Americans Act.
BACKGROUND AND PURPOSE
The purpose of the proposed amendments and repeal is to remove requirements of the State Long-Term Care Ombudsman Program from Chapter 85. The deleted rules will be replaced by rules in new Chapter 88 proposed elsewhere in this issue of the Texas Register. 
The proposed amendments include some references to Chapter 88 because an area agency on aging that is part of a “host agency,” as defined in Chapter 88, must comply with that chapter. The amendments also clarify that a representative of the Office of the State Long-Term Care Ombudsman is excepted from requirements regarding the reporting of allegations of abuse, neglect, and exploitation. The proposed amendments also make minor editorial changes.
SECTION-BY-SECTION SUMMARY
The proposed amendment to §85.2 deletes the definition of “certified ombudsman,” “certified staff ombudsman,” “certified volunteer ombudsman,” “friendly visitor,” “legally authorized representative,” “local ombudsman entity,” “LTC facility,” “Office,” “ombudsman intern,” “resident,” and “state long-term care ombudsman” because those terms are no longer used in Chapter 85. The proposed amendment revises the definition of “DADS” to state that it includes its successor agency to reflect the upcoming transfer of functions from DADS to HHSC in accordance with S.B. 1999, 84th Legislature, Regular Session, 2015, and revises the definition of “staff person” to remove the reference to an ombudsman intern. 
The proposed amendment to §85.201 requires an area agency on aging (AAA), if the AAA is part of a host agency as defined in §88.2, to comply with Chapter 88, a new chapter proposed elsewhere in this issue of the Texas Register. The proposed amendment excepts a representative of the Office of the State Long-Term Care Ombudsman from the staff persons a AAA is required to instruct regarding allegations of abuse, neglect, and exploitation and from the staff persons a AAA is required to take correction action against for not properly reporting an allegation of abuse, neglect, or exploitation because the reporting requirements for a representative of the Office of the State Long-Term Care Ombudsman are addressed in Chapter 88. The proposed amendment also makes minor corrections.
The proposed repeal of §85.401 deletes requirements regarding the Long-Term Care Ombudsman Program because those requirements are being replaced by proposed new Chapter 88.
The proposed amendment to §85.501 deletes the description of how federal funds related to the Ombudsman Program are distributed because that description is included in proposed new §88.105. The proposed amendment also adds a reference to §88.105. 
The proposed amendment to §85.502 requires a AAA, if the AAA is part of a host agency as defined in §88.2, to comply with §88.406 concerning expenditure requirements for the Ombudsman Program.
FISCAL NOTE
David Cook, Deputy Chief Financial Officer, has determined that, for each year of the first five years the proposed amendments and repeal are in effect, enforcing or administering the amendments and repeal does not have foreseeable implications relating to costs or revenues of state or local governments.
SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS
DADS has determined that the proposed amendments and repeal will not have an adverse economic effect on small businesses or micro-businesses.
PUBLIC BENEFIT AND COSTS
Kristi Jordan, DADS Deputy Commissioner, has determined that, for each year of the first five years the amendments and repeal are in effect, the public benefit expected as a result of enforcing the amendments and repeal is the removal of duplicative rules from the DADS rule base.
Ms. Jordan anticipates that there will not be an economic cost to persons who are required to comply with the amendments and repeal.
TAKINGS IMPACT ASSESSMENT
DADS has determined that this proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code, §2007.043.
PUBLIC COMMENT
Questions about the content of this proposal may be directed to Patty Ducayet at (512) 438-4356 in DADS State Long-Term Care Ombudsman Program. Written comments on the proposal may be submitted to Texas Register Liaison, Policy and Performance Unit-15R14, Department of Aging and Disability Services W-615, P.O. Box 149030, Austin, Texas 78714-9030, or street address 701 West 51st St., Austin, Texas 78751; faxed to (512) 438-5759; or emailed to rulescomments@hhsc.state.tx.us. To be considered, comments must be submitted no later than 30 days after the date of this issue of the Texas Register. The last day to submit comments falls on a Sunday; therefore, comments must be: (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered to DADS before 5:00 p.m. on DADS last working day of the comment period; or (3) faxed or emailed by midnight on the last day of the comment period. When faxing or emailing comments, please indicate "Comments on Proposed Rule 15R14" in the subject line.

Legend:
Single Underline = Proposed new language
[Strikethrough and brackets] = Current language proposed for deletion
Regular print = Current language
(No change.) = No changes are being considered for the designated subdivision.

TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 85			IMPLEMENTATION OF THE OLDER AMERICANS ACT
SUBCHAPTER A		DEFINITIONS
RULE					§85.2

Proposed action:
X	Amendment


STATUTORY AUTHORITY
The amendment is proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals.
The amendment implements Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§85.2. Definitions.
The following words and terms, when used in this subchapter, have the following meanings, unless the context clearly indicates otherwise.
	(1) AAA--An area agency on aging (commonly referred to as a "triple A"). A public or private nonprofit agency or organization, designated by DADS in accordance with the Older Americans Act, §305(a)(2)(A), that develops and implements an area plan.
	(2) Adult--A person who is 18 years of age or older.
	(3) Alarm call--A signal transmitted from an electronic monitoring system to a service provider's response center indicating a program participant needs immediate assistance.
	(4) Area plan--A plan developed and implemented by a AAA for its planning and service area that establishes a comprehensive and coordinated system of services in accordance with the Older Americans Act, §306(a).
	(5) Business day--Any day except a Saturday, Sunday, or legal holiday listed in Texas Government Code, §662.021.
	[(6) Certified ombudsman--A certified staff ombudsman or a certified volunteer ombudsman.]
	[(7) Certified staff ombudsman--A person who:]
		[(A) meets the qualifications described in §85.401(g)(1) of this chapter (relating to Long-Term Care Ombudsman Program);]
		[(B) is employed by or is contracting with a AAA or nonprofit organization designated in accordance with §85.401(b) of this chapter; and]
		[(C) performs activities for the AAA or designated nonprofit organization to implement the Long-Term Care Ombudsman Program.]
	[(8) Certified volunteer ombudsman--A person who:]
		[(A) meets the qualifications described in §85.401(g)(1) of this chapter;]
		[(B) is not employed by or contracting with a AAA or nonprofit organization designated in accordance with §85.401(b) of this chapter; and]
		[(C) voluntarily performs activities for the AAA or designated nonprofit organization to implement the Long-Term Care Ombudsman Program.]
	(6) [(9)] Contract--A binding agreement between a AAA and a subcontractor obligating the subcontractor to take responsibility for the complete implementation and administration of a service described in this chapter, including determining which individuals are eligible to receive such a service and providing the service to such individuals.
	(7) [(10)] Child--A person who is under 18 years of age.
	(8) [(11)] Cost reimbursement--Payment of actual costs incurred for goods or services.
	(9) [(12)] DADS--The Department of Aging and Disability Services or its successor agency. DADS is the sole state agency (also referred to as the "state unit on aging") designated in accordance with the Older Americans Act, §305(a)(1).
	(10) [(13)] Day--A calendar day, unless otherwise specified.
	(11) [(14)] Direct purchase--When items or services are obtained from a vendor.
	(12) [(15)] Disability (except when such term is used in the phrase "severe disability")--A disability attributable to mental or physical impairment, or a combination of mental and physical impairments, that results in substantial functional limitations in one or more of the following areas of major life activity:
		(A) self-care;
		(B) receptive and expressive language;
		(C) learning;
		(D) mobility;
		(E) self-direction;
		(F) capacity for independent living;
		(G) economic self-sufficiency;
		(H) cognitive functioning; and
		(I) emotional adjustment.
	(13) [(16)] Electric monitoring system--The equipment used to allow a program participant to call an ERS vendor for assistance in the event of an emergency. Such equipment includes an alert bracelet or necklace that can be activated by the program participant and the signal box to receive the call from the program participant.
	(14) [(17)] ERS--Emergency response services.
	(15) [(18)] Federal fiscal year--A 12-month period of time beginning the 1st of October through the 30th of September.
	(16) [(19)] Fixed unit rate--A negotiated cost for a service, cost per program participant, or cost per event set forth in a contract or vendor agreement, that remains the same until the contract or vendor agreement is renegotiated, regardless of the amount of services provided, the number of program participants served, or the number of events that occur.
	[(20) Friendly visitor--A volunteer for a AAA or nonprofit organization designated in accordance with §85.401(b) of this chapter who:]
		[(A) is not a certified ombudsman or ombudsman intern;]
		[(B) meets the qualifications described in §85.401(g)(2) of this chapter; and]
		[(C) performs activities to further the mission of the Long-Term Care Ombudsman Program such as visiting residents and coordinating social activities.]
	[(21) Legally authorized representative--A person authorized by law to act on behalf of a person with regard to a matter described in this chapter, and may include:]
		[(A) a parent, guardian, or managing conservator of a minor;]
		[(B) the guardian of an adult;]
		[(C) an agent to whom authority to make health care decisions is delegated under a medical power of attorney or durable power of attorney in accordance with state law; or]
		[(D) the representative of a deceased person.]
	[(22) Local ombudsman entity--A AAA or other entity designated by DADS to provide services in the Long-Term Care Ombudsman Program in accordance with the Older Americans Act, §712(a)(5)(A).]
	[(23) LTC facility--Long-term care facility. A nursing facility licensed or required to be licensed in accordance with Texas Health and Safety Code, Chapter 242, and Chapter 19 of this title (relating to Nursing Facility Requirements for Licensure and Medicaid Certification) or an assisted living facility licensed or required to be licensed in accordance with Texas Health and Safety Code, Chapter 247, and Chapter 92 of this title (relating to Licensing Standards for Assisted Living Facilities).]
	(17) [(24)] Means testing--Using a person's income and resource data.
	[(25) Office--The Office of the State Long-Term Care Ombudsman. A division of DADS established to oversee the statewide implementation of the Long-Term Care Ombudsman Program.]
	(18) [(26)] Older Americans Act--A federal law enacted to establish and fund a comprehensive service system for persons 60 years of age or older.
	(19) [(27)] Older individual -- A person who is 60 years of age or older.
	[(28) Ombudsman intern--A person who is being trained to be a certified volunteer ombudsman in accordance with DADS Ombudsman Certification Training Manual but has not been approved by the Office to be a certified volunteer ombudsman.]
	(20) [(29)] Planning and service area--A geographical area, consisting of one or more counties, for which DADS designates one AAA to develop and implement an area plan.
	(21) [(30)] Program participant--A person receiving a service described in this chapter.
	[(31) Resident--A person who resides in an LTC facility.]
	(22) [(32)] Responder--A person identified by the program participant or designated by the AAA who will respond to an alarm call by a program participant.
	(23) [(33)] Service provider--A subcontractor or a vendor.
	(24) [(34)] Severe disability--A severe, chronic disability attributable to mental or physical impairment, or a combination of mental and physical impairments, that:
		(A) is likely to continue indefinitely; and
		(B) results in substantial functional limitation in three or more of the major life activities specified in paragraph (15)(A) - (I) of this section.
	(25) [(35)] Staff person--Personnel, including a full-time and part-time employee or [,] contractor, and intern [other than an ombudsman intern,] but excluding a volunteer.
	(26) [(36)] Statewide carryover pool--An account established and managed by DADS that contains award funds not spent by a AAA at the end of a federal fiscal year as described in §85.502(c)(1)(B) of this chapter (relating to Unspent Award Funds).
	[(37) State Long-Term Care Ombudsman--The person designated by DADS to be the administrator of the Office.]
	(27) [(38)] Subcontractor--The party with whom a AAA enters into a contract.
	(28) [(39)] System check--Activating the call button of an electronic monitoring system to test the system.
	(29) [(40)] Variable unit rate--A negotiated cost for a service, cost per program participant, or cost per event set forth in a contract or vendor agreement that may change depending on the criteria and conditions set forth in the contract or vendor agreement.
	(30) [(41)] Vendor agreement--A binding agreement between a AAA and a vendor obligating the vendor to provide goods or services to individuals determined eligible by the AAA for such goods or services as part of the AAA's implementation and administration of a service described in this chapter.
	(31) [(42)] Vendor--The party with whom a AAA enters into a vendor agreement.


TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 85			IMPLEMENTATION OF THE OLDER AMERICANS ACT
SUBCHAPTER C		AAA ADMINISTRATIVE REQUIREMENTS
RULE					§85.201

Proposed action:
X	Amendment 


STATUTORY AUTHORITY
The amendment is proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals.
The amendment implements Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§85.201. AAA Administrative Responsibilities.
	(a) Purpose. This section:
		(1) establishes the responsibilities of a AAA in developing and maintaining an organized and efficient system of administration that demonstrates accountability and compliance with state and federal law and with all terms and conditions of the contract it enters into with DADS; and
		(2) applies to a service under the Older Americans Act provided to a program participant that is funded, in whole or in part, by DADS.
	(b) Structure of a AAA.
		(1) A AAA must:
			(A) reflect its organizational structure through job descriptions, staffing plans, area plans, and organizational charts that demonstrate its ability to effectively administer Older Americans Act programs and other programs funded by DADS;
			(B) identify a person as a director or manager of the AAA;
			(C) if a director or manager position becomes vacant, ensure that a qualified staff person is assigned to perform the duties of the director or manager until the position is filled;
			(D) budget all positions based on the projected percentage of time to be spent performing the duties of an identified service;
			(E) maintain documentation to support the actual time spent performing the duties of an identified service; and
			(F) comply with the Service Definitions for Area Agencies on Aging available at www.dads.state.tx.us for all services funded by DADS.
		(2) In accordance with the Older Americans Act, §306(a)(6)(D), a AAA must establish an advisory council that:
			(A) continually advises the AAA on all matters relating to the development and administration of and operations conducted under the area plan; and
			(B) consists of persons who are 60 years of age or older (including minority persons and persons residing in rural areas) who are program participants or who are eligible to participate in programs under the Older Americans Act, family caregivers of such individuals, representatives of persons 60 years of age or older, service providers, representatives of the business community, local elected officials, providers of veterans' health care, if appropriate, and the general public.
		(3) A AAA must ensure that its board members, employees, advisory committee members, and volunteers are not subject to a conflict of interest, as described in subparagraph (A) of this paragraph, in fact or perception, and notify DADS in accordance with DADS Program Instruction AAA – PI 500 Conflicts of Interest, when potential conflicts of interest occur.
			(A) A conflict of interest includes:
				(i) having a substantial financial interest, directly or indirectly, in the profits of any entity from which services or goods are contracted or otherwise procured by the AAA; and
				(ii) deriving a personal profit, directly or indirectly, from any entity that would conflict in any manner or degree with the performance of responsibilities of the board member, employee, advisory committee member, or volunteer.
			(B) If a [A] AAA is part of a host agency as defined in §88.2 of this title (relating to Definitions), the AAA must comply with Chapter 88 of this title (relating to State Long-Term Care Ombudsman Program) [must comply with §85.401(i) of this chapter (relating to Long-Term Care Ombudsman Program)].
			(C) A AAA must include a requirement in a request for proposal (RFP) for services for older persons and requests for vendor enrollment that any potential conflicts of interest be identified in the RFP or vendor enrollment response. The notification of potential conflicts of interest must include:
				(i) the person and the nature for which a potential conflict of interest exists; and
				(ii) the relationship to any current or former board member, current or former aging advisory committee member, or current or former employee.
	(c) Compliance with laws, rules, regulations, and other requirements. A AAA must comply with applicable federal and state laws, rules, and regulations, standards, and instructions, including:
		(1) the Older Americans Act of 1965;
		(2) state laws regarding the financial operation of a AAA; 
		(3) 45 Code of Federal Regulations (CFR) §1321.67;
		(4) 45 CFR §92.25;
		(5) Uniform Grant Management Standards;
		(6) Office of Management and Budget Circulars; and
		(7) DADS Program Instructions.
	(d) Accountability.
		(1) A AAA must:
			(A) maintain financial and programmatic systems capable of producing expenditure reports, cost center analyses, budgets, and state and federal reports;
			(B) develop and implement written policies and procedures to back up automated information systems and continually update virus protection software to prevent the loss or corruption of program and financial data;
			(C) meet programmatic and fiscal performance targets as outlined in the approved budget, as amended, within a five percent variance; and
			(D) submit fiscal and programmatic reports required by DADS in a timely, complete, and accurate manner.
		(2) A request for an extension to submit fiscal and programmatic reports must be submitted in writing to the AAA Help Desk at DADS on or before the date and time the reports are due.
		(3) DADS may grant up to two requests for an extension per report per federal fiscal year. A AAA may be granted no more than a total of eight extensions per federal fiscal year. The length of an extension is negotiated, as much as possible, but DADS makes the final decision regarding extensions.
		(4) A AAA must comply with the terms of all applicable interagency agreements, including those agreements legislatively mandated or to which DADS and the AAA are parties.
	(e) Review of subcontractors.
		(1) A AAA must review a subcontractor’s programs and fiscal activities on a regular and systematic basis. Reviews must be conducted through a desk audit or by on-site review. A AAA must conduct a risk assessment annually to determine the necessity of an on-site review if it conducts an on-site review less than annually for all subcontractors.
		(2) A AAA must conduct an annual customer satisfaction survey of program participants utilizing the process furnished by DADS.
		(3) A AAA must comply with the requirements specified in §81.13 of this title (relating to Compliance with Contractor Responsibilities, Rewards and Sanctions) when imposing sanctions against a subcontractor for noncompliance with a contract.
		(4) A AAA may develop requirements for a subcontractor in addition to those listed in paragraphs (1) - (3) of this subsection.
	(f) Targeting. A AAA must ensure, in providing a service described in Subchapter D of this chapter (relating to Older Americans Act Services), that priority is given to persons:
		(1) described in the Older Americans Act, §306(a)(4)(B)(i); and
		(2) who have an unmet need for such a service.
	(g) Means testing. A AAA must not use means testing for purposes of determining a person’s eligibility to receive services, in accordance with the Older Americans Act, §315(b)(3).
	(h) Confidentiality.
		(1) A AAA must comply with all applicable state and federal laws, rules, and regulations related to the confidentiality of program participant information, including 45 CFR §1321.51 and §85.401(k) of this chapter.
		(2) A AAA must:
			(A) keep the records of a program participant in a secure, locked facility when not in use by authorized personnel; and
			(B) limit access to program participant records maintained in computer information systems through acceptable computer security practices, including password protection.
	(i) Satisfaction with services. A AAA must, at least annually, give a program participant an opportunity to express his or her level of satisfaction with the services provided.
	(j) Grievances. A AAA must:
		(1) implement grievance procedures in accordance with §81.19 of this title (relating to Grievance Procedures for Participants in Older Americans Act Programs); and
		(2) inform a program participant of the grievance procedures.
	(k) Service participation. A AAA must not require a program participant to be a member in a specific private organization, group, association, or fraternal organization as a condition of receiving services, which includes permitting services to be provided in an organization’s facility to which admission is limited to members of the organization.
	(l) Contributions. A AAA:
		(1) must provide a program participant with an opportunity to contribute toward the cost of the services the program participant receives;
		(2) must not require a program participant to contribute toward the cost of services the program participant receives;
		(3) may provide a program participant with a contribution schedule that suggests a contribution amount based on the income ranges of the program participant population, but may not determine a program participant’s income using a means test;
		(4) must protect the privacy of a program participant with respect to the program participant’s contribution;
		(5) must establish appropriate procedures to safeguard and account for all contributions made; and
		(6) must use all program participant contributions to support or expand services for which the program participant contributed, in accordance with applicable state and federal laws, rules, and regulations.
	(m) Facilities. A AAA must ensure that facilities in which services are provided are in compliance with applicable local building codes and ordinances and applicable state and federal laws, rules, and regulations.
	(n) Tobacco policy. A AAA must prohibit the use of tobacco during the hours of operation of and in areas designated for Older Americans Act programs.
	(o) Insurance. A AAA must maintain insurance that protects the health and safety of its employees and of program participants and complies with all applicable state and federal laws, rules, and regulations.
 	(p) Records. A AAA:
		(1) must develop, maintain, and retain records in accordance with the Uniform Grant Management Standards, Subpart C;
		(2) must establish written procedures to adequately ensure proper development, maintenance and retention of all financial records, supporting documents, statistical records and all other records relating to its performance;
		(3) must maintain all records for a minimum of five years following the end of the federal fiscal year to which the record pertains and until any pending litigation, claim or audit findings, issuance or proposed disallowed costs or other disputes have been resolved;
		(4) must maintain all records at a designated central location regardless of whether the AAA has one or multiple locations; and
		(5) must give DADS, the Comptroller General of the United States, and the State of Texas, through any authorized representatives, access to its records, including:
			(A) financial records such as contracts, general ledgers, invoices, accounts payable, and accounts receivable;
			(B) program participant records unless specifically prohibited by law;
			(C) other documents related to DADS funded programs; and
			(D) any other records not directly related to the AAA if the purpose of such access is to review charges to any indirect costs pool.
	(q) Service provider compliance. A AAA must ensure that a service provider complies with requirements described in subsections (f) - (p) of this section.
	(r) Contingency plan. A AAA must have a written plan ensuring continuity of services to a program participant in the event a service provider is unable to provide a service.
	(s) Designation of focal points. A AAA must comply with the Older Americans Act, §306(a)(3)(A) and (B) regarding designation of focal points.
	(t) Visibility.
		(1) A AAA must use the logo designed by DADS (illustrated in paragraph (2) of this subsection) to ensure a uniform, statewide symbol for AAAs.
		(2) A AAA must use the logo on all printed material it develops.
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	(u) AAA contact information.
		(1) A AAA must publicize its contact information through a variety of media such as telephone directories, resource directories, the Internet, and other outreach tools for persons who reside in any geographical area that lies in whole or in part in the planning and service area served by the AAA.
		(2) Contact information must begin with the words “area agency on aging” and must include the host agency, as applicable. A AAA must ensure that a telephone call to the AAA is answered “area agency on aging.”
	(v) Phrase for printed material. A AAA must cite DADS as the primary funding source using the phrase "Funded by the Department of Aging and Disability Services" or "Funded in part by Department of Aging and Disability Services" on all printed material.
	(w) Identification of a AAA facility. A AAA must prominently display a sign outside its primary place of business that:
		(1) adheres to local ordinances concerning signs; and
		(2) conforms to the requirements in subsection (t) of this section.
	(x) Emergency management.
		(1) When a disaster occurs, a AAA must notify DADS of its need to provide for emergency management activities, provide information to DADS regarding the impact of the disaster on the older population in its service area, provide emergency management services in accordance with current Administration on Aging disaster relief guidelines, and collect pertinent data necessary to submit reimbursement requests for disaster services.
		(2) A AAA must consult with the appropriate agencies that have an interest or role in meeting the needs of persons 60 years of age or older to plan for the occurrence and aftermath of natural, civil defense, or man-made disasters. To accomplish this, a AAA must:
			(A) develop an emergency disaster plan in accordance with DADS requirements;
			(B) require by contract or vendor agreement that a service provider develop plans for emergency management; and
			(C) provide technical assistance as necessary to service provider staff persons regarding emergency management activities.
	(y) Reporting abuse, neglect, or exploitation.
		(1) A AAA must instruct its staff persons and representatives, other than a representative of the Office as defined in §88.2 of this title, to report allegations of abuse, neglect, or exploitation of a program participant to the Department of Family and Protective Services (DFPS) in accordance with Texas Human Resources Code, Chapter 48. A report must be made by calling 1-800-252-5400 or by following the instructions available at www.txabusehotline.org.
		(2) The AAA must take appropriate corrective action if:
			(A) a staff person, other than a representative of the Office as defined in §88.2 of this title, does not report an allegation of abuse, neglect, or exploitation of a program participant in accordance with Texas Human Resources Code, Chapter 48; or
			(B) DFPS confirms abuse, neglect, or exploitation of a program participant by a staff person of the AAA.
	(z) Emergency services. A AAA must instruct all of its staff persons to call 911 or another local emergency hotline for fire-fighting, police, medical, or other emergency services, as appropriate, in the event of an emergency involving a program participant.
	(aa) Reporting waste, abuse, or fraud.
		(1) A AAA must instruct its staff persons and representatives to report allegations of waste, abuse, or fraud, as defined in Title 1, Texas Administrative Code (TAC), §371.1601 (relating to Definitions), regarding a service described in subsection (a)(2) of this section. A report must be made to:
			(A) the Texas Health and Human Services Commission (HHSC), Office of the Inspector General, in accordance with the HHSC instructions available at www.hhs.state.tx.us; and
			(B) DADS by calling 1-800-436-6184.
		(2) The Office of the Inspector General investigates reports of waste, abuse, or fraud in accordance with 1 TAC, Chapter 371, Subchapter G.
	(bb) Ethical conduct.
		(1) A AAA must ensure that its staff persons and representatives conduct themselves in an ethical manner.
		(2) A AAA staff person may not: 
			(A) engage in inappropriate treatment of a program participant or person seeking services;
			(B) withhold or suppress a complaint or report against the AAA or DADS;
			(C) retain or distribute program participant information for personal gain;
			(D) obtain a certification by fraud or deceit; or
			(E) knowingly participate in the preparation of false or misleading program participant information.
		(3) A AAA must instruct all staff persons and representatives to report allegations of unethical conduct, as described in paragraph (2) of this subsection, to DADS [DADS'] AAA Section Manager.
	(cc) Service provider compliance. A AAA must ensure that a service provider complies with the requirements described in subsections (y), (z), (aa)(1)(A), and (bb) of this section.
	(dd) Complaints. A AAA must ensure that a service provider:
		(1) on or before initiation of a service described in Subchapter D of this chapter, informs a program participant, in writing, of the procedure by which the program participant may file a complaint regarding such service;
		(2) obtains and maintains documentation of receipt of the complaint procedure by the program participant;
		(3) date stamps receipt of a written complaint;
		(4) documents receipt of an oral complaint, with the date of receipt and a narrative of the allegations;
		(5) investigates each complaint and responds, in writing, to the program participant regarding the results of the investigation in a timely manner; and
		(6) maintains a written log of complaints filed by program participants that is accessible to the AAA and contains the following information:
			(A) the date of the service provider’s receipt of the complaint;
			(B) the name of the person who filed the complaint;
			(C) a description of the nature of the complaint;
			(D) the name of the staff person who conducted the investigation of the complaint;
			(E) the names of persons who were contacted during the investigation of the complaint;
			(F) the outcome of the complaint; and
			(G) the date final action was taken by the service provider in response to the complaint.


TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 85			IMPLEMENTATION OF THE OLDER AMERICANS ACT
SUBCHAPTER E		LONG-TERM CARE OMBUDSMAN PROGRAM
RULE					§85.401

Proposed action:
X	Repeal


STATUTORY AUTHORITY
The repeal is proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals.
The repeal implements Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
[§85.401. Long-Term Care Ombudsman Program.
	(a) Purpose. This section establishes the requirements of the Long-Term Care Ombudsman Program, a program established under the Older Americans Act, §712 and funded, in whole or in part, by DADS.
	(b) Designation. 
		(1) DADS designates AAAs as local ombudsman entities. 
		(2) A AAA may contract with a nonprofit organization to perform the duties of the local ombudsman entity, as described in this section, in the AAA’s planning and service area.
		(3) The requirements of this section apply to a AAA in its role as the local ombudsman entity.
	(c) Description of program. The Long-Term Care Ombudsman Program provides services to protect the health, safety, welfare, and rights of residents. Such services include investigating and resolving complaints made by or on behalf of such residents, providing assistance and information to persons in choosing an LTC facility, and promoting a variety of means to ensure that residents’ rights are protected, including conducting training programs and supporting the development of resident and family councils that advise LTC facilities.
	(d) Eligibility.
		(1) Except as provided in paragraph (2) of this subsection, a AAA must ensure that a program participant who receives services from the Long-Term Care Ombudsman Program is a resident and 60 years of age or older.
		(2) A AAA may respond to a complaint of a resident who is under 60 years of age if such response:
			(A) benefits the residents of that facility or residents of other LTC facilities who are 60 years of age or older; and
			(B) will not significantly diminish the effectiveness of the Long-Term Care Ombudsman Program in assisting residents who are 60 years of age or older.
	(e) Managing local ombudsman. A AAA must appoint a certified staff ombudsman to act as a managing local ombudsman. The managing local ombudsman must:
		(1) oversee the administration of the Long-Term Care Ombudsman Program in the AAA’s planning and service area; and
		(2) be the primary contact for the local ombudsman entity.
	(f) Adequate number of certified ombudsman. In order to implement the Long-Term Care Ombudsman Program as described in this section, a AAA:
		(1) must have an adequate number of certified ombudsmen; and
		(2) may have friendly visitors.
	(g) Qualifications for certified ombudsmen and friendly visitors.
		(1) A person may be a certified ombudsman only if:
			(A) the person has not been convicted of an offense listed under Texas Health and Safety Code, §250.006;
			(B) the person successfully completes a certification training provided by the AAA in accordance with DADS Ombudsman Certification Training Manual;
			(C) for a certified volunteer ombudsman, the person successfully completes an internship in accordance with DADS Ombudsman Policies and Procedures Manual;
			(D) the AAA recommends to the Office, in writing, using DADS Certified Ombudsman Application, that the person be approved as a certified ombudsman;
			(E) the Office signs the DADS Certified Ombudsman Application approving the person to be a certified ombudsman; and
			(F) the person completes continuing education provided by the AAA in accordance with DADS Ombudsman Policies and Procedures Manual.
		(2) A person may be a friendly visitor only if the person successfully completes an orientation provided by the AAA in accordance with DADS Ombudsman Policies and Procedures Manual.
	(h) Access to residents and records.
		(1) In accordance with §19.413 of this title (relating to Access and Visitation Rights) and §92.801 of this title (relating to Access to Residents and Records by the Long-Term Care Ombudsman Program), a representative of the Office, as described in subsection (r) of this section, is entitled to immediate access to a resident.
		(2) In accordance with §19.413 of this title and §92.801 of this title a certified ombudsman and a staff person of the Office are entitled to access:
			(A) the medical and social records of a resident, if the certified ombudsman or staff person of the Office has the consent of the resident or the legally authorized representative of the resident;
			(B) the medical and social records of a resident 60 years of age or older, if such access is necessary to investigate a complaint made to the Long–Term Care Ombudsman Program and:
				(i) the resident is unable to consent to access and has no legally authorized representative; or
				(ii) the following circumstances occur:
					(I) the legal guardian of the resident refuses to give consent for access to the records;
					(II) the certified ombudsman or staff person of the Office has reasonable cause to believe that the guardian is not acting in the best interest of the resident; and
					(III) the certified ombudsman or staff person of the Office obtains the approval of the State Long-Term Care Ombudsman to access the records without the guardian’s consent; and
			(C) to the administrative records, policies and documents of the LTC facility to which the residents or general public have access.
	(i) Conflict of interest and identity of certain relationships.
		(1) A AAA must ensure that a certified ombudsman, an ombudsman intern, and a member of the immediate family of the managing local ombudsman are not subject to a conflict of interest.
		(2) A conflict of interest includes the following:
			(A) having a direct involvement in the licensing or certification of an LTC facility or of a home and community support services agency (HCSSA) licensed to provide home health services or hospice services in accordance with Chapter 97 of this title (relating to Licensing Standards for Home and Community Support Services Agencies);
			(B) having an ownership or investment interest (represented by equity, debt, or other financial relationship) in an LTC facility or a HCSSA licensed to provide home health services or hospice services in accordance with Chapter 97 of this title;
			(C) being employed by, or participating in the management of, an LTC facility or a HCSSA licensed to provide home health services or hospice services in accordance with Chapter 97 of this title; 
			(D) receiving, or having the right to receive, directly or indirectly, remuneration (in cash or in kind) under a compensation arrangement with an owner or operator of an LTC facility or a HCSSA licensed to provide home health services or hospice services in accordance with Chapter 97 of this title; and
			(E) a certified ombudsman or ombudsman intern having a relative who is a resident in or an employee of an LTC facility in which the certified ombudsman or ombudsman intern provides Long-Term Care Ombudsman Program services.
		(3) a conflict of interest described in paragraph (2)(A)-(D) of this subsection exists only if an LTC facility is in a AAA’s planning and service area or a HCSSA is providing services to an LTC facility in a AAA’s planning and service area.
		(4) A AAA must specify, in writing, the mechanisms to:
			(A) identify and remove conflicts of interest; and
			(B) identify and address, if necessary, a familial or personal relationship that a certified ombudsman or ombudsman intern has with:
				(i) a staff person of an LTC facility in the AAA’s planning and service area; or
				(ii) a staff person of DADS.
	(j) Complaints. A AAA must:
		(1) ensure that a person is allowed to make a complaint about circumstances that may adversely affect the health, safety, welfare, or rights of a resident in the following ways:
			(A) in writing, including by electronic mail;
			(B) in person; and
			(C) by telephone, either by:
				(i) a toll-free telephone number established by the AAA; or
				(ii) acceptance by the AAA of a collect telephone call;
		(2) initiate a complaint if the AAA becomes aware of circumstances that may adversely affect the health, safety, welfare, or rights of a resident;
		(3) unless a complaint is initiated by the AAA in accordance with paragraph (2) of this subsection, respond to the person who makes a complaint, within two business days after receipt of the complaint or sooner, if possible, if the complaint presents an emergency situation;
		(4) require a certified ombudsman to initiate an investigation of a complaint as soon as practicable after receipt of the complaint;
		(5) require a certified ombudsman to investigate and resolve a complaint in a fair and objective manner; and
		(6) report information about complaints to DADS in accordance with instructions promulgated by the Office.
	(k) Disclosure of information.
		(1) For a resident for whom a AAA maintains files or records, the AAA may disclose confidential information, including the identity of the resident or information from the files or records, only if:
			(A) the resident or legally authorized representative consents to the disclosure in writing;
			(B) the resident or legally authorized representative consents to the disclosure orally and the consent is documented by a certified ombudsman, in writing, at the time the oral consent is given; or
			(C) the disclosure is required by court order.
		(2) A AAA may disclose the identity of a person who files a complaint only if:
			(A) the complainant, or legally authorized representative of the complainant, consents to the disclosure in writing;
			(B) the complainant, or legally authorized representative, consents to the disclosure orally and the consent is documented by a certified ombudsman, in writing, at the time the oral consent is given; or
			(C) the disclosure is required by court order.
		(3) A AAA must disclose Long-Term Care Ombudsman Program information, other than the information described in paragraphs (1) and (2) of this subsection, in accordance with Texas Government Code, Chapter 552 (the Public Information Act).
	(l) Representation of residents. A AAA may represent the interests of a resident before government agencies and seek administrative, legal, and other remedies to protect the health, safety, welfare, and rights of the resident, if requested by a resident or another person on behalf of the resident.
	(m) Review of proposed laws, regulations, and policies. A AAA may review and comment on existing and proposed laws, regulations, and other government policies and actions that pertain to the rights and well-being of a resident; and facilitate the ability of the public to comment on the laws, regulations, policies, and actions.
	(n) Community relations. A AAA must:
		(1) ensure that the local Ombudsman entity is visible within a AAA’s planning and service area;
		(2) coordinate with public and private organizations to involve residents in the community;
		(3) be a knowledgeable resource about:
			(A) community services and supports for residents;
			(B) LTC facilities (including having information about facility operations and Ombudsman complaint history) without recommending a specific facility;
			(C) DADS regulatory system regarding LTC facilities; and
			(D) resident-centered care (that is, care based on a resident’s needs, choices, and preferences);
		(4) provide training to LTC facility staff regarding quality of care provided to residents as requested by a facility;
		(5) support the development of resident and family councils in LTC facilities; and
		(6) coordinate with DADS Regulatory Services, at least quarterly, and the Department of Family and Protective Services, as needed, to resolve issues regarding LTC facility operations and the quality of care for and the quality of life of residents.
	(o) Recruitment, supervision, and retention of certified volunteer ombudsmen. If a AAA determines that certified volunteer ombudsmen are needed, the AAA must:
		(1) determine the number of certified volunteer ombudsmen needed to comply with DADS performance measures;
		(2) make a good faith effort to recruit the number of certified volunteer ombudsmen needed;
		(3) ensure that a certified volunteer ombudsman meets the qualifications described in subsection (g) of this section and is not subject to a conflict of interest as described in subsection (i) of this section;
		(4) supervise and routinely communicate with a certified volunteer ombudsman to:
			(A) monitor performance;
			(B) support effective volunteer conduct; and
			(C) identify training needs; and
		(5) promote retention of a certified volunteer ombudsman by:
			(A) providing continuing education in accordance with subsection (g)(1)(F) of this section;
			(B) providing recognition and motivational activities;
			(C) conducting annual evaluations; and
			(D) conducting exit evaluations for a certified volunteer ombudsman leaving volunteer service.
	(p) Grievance procedures for certified volunteer ombudsmen and friendly visitors. A AAA must have a process that:
		(1) allows a certified volunteer ombudsman or friendly visitor to file a grievance with the AAA regarding the Long-Term Care Ombudsman Program; and
		(2) requires a staff person of the AAA to review and resolve the grievance.
	(q) Compliance with documents of the Office. A AAA must comply with the following documents promulgated by the Office:
		(1) DADS Ombudsman performance measures;
		(2) DADS Ombudsman Policies and Procedures Manual;
		(3) DADS Program Instructions; and
		(4) DADS Ombudsman Certification Training Manual.
	(r) Representatives of the Office. In accordance with Texas Human Resources Code, §101.051(4), DADS designates the following persons as representatives of the Office:
		(1) staff persons of the Office;
		(2) certified ombudsmen; and
		(3) ombudsman interns.
	(s) Contractor compliance. If a AAA contracts with a nonprofit organization as described in subsection (b) of this section, the AAA must ensure that the organization complies with the requirements for a AAA described in this section.
	(t) Ombudsman maintenance of effort.
		(1) A AAA must comply with the Older Americans Act, §306(a)(9) regarding adequate expenditures for the Long-Term Care Ombudsman Program.
		(2) A AAA may request, in writing, by September 30 of each year, that DADS waive the requirement described in paragraph (1) of this subsection for the next federal year.
		(3) DADS may grant such a request if the AAA demonstrates adequate justification.]
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STATUTORY AUTHORITY
The amendments are proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals.
The amendments implement Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§85.501. AAA Funding Allocation Formula for Older Americans Act Programs.
	(a) Purpose. This section describes the formula used to distribute funds to a AAA in accordance with the Older Americans Act, §305(a)(2)(C).
	(b) AAA State General Revenue Base. A AAA is allocated a base amount of $60,000.
	(c) AAA Administration Base. In accordance with the Older Americans Act, an administration pool comprised of 10 percent of the federal allocation of funds to AAAs is established. From this amount, a AAA is allocated no less than $85,000.
	(d) AAA Supportive Services Base. A AAA is allocated a base amount of $115,000 for Title III Supportive Services.
	(e) AAA Nutrition Services Base. A AAA is allocated a base amount of $100,000 for Title III Nutrition Services.
	(f) AAA Rural Allocation. The rural allocation factor is based upon a three part formula:
		(1) a AAA with a population density factor that exceeds the statewide average of persons 60 years of age and older per square mile receives no rural allocation;
		(2) a AAA with a population density factor greater than 50 percent of the statewide average of persons 60 years of age and older per square mile, but less than the statewide average, receives a rural allocation of $15,000; and
		(3) a AAA with a population density factor of less than 50 percent of the statewide average of persons 60 years of age and older per square mile receives a rural allocation of $30,000.
	(g) Allocation of Remaining Funds. All remaining funds, except the funds allocated for the Ombudsman Program as described in §88.105 of this title (relating to Fiscal Management and Monitoring of a Local Ombudsman Entity) [Title VII Ombudsman Activity Grant], are allocated in accordance with the following formula of weighted factors:
		(1) the total AAA region's population 60 years of age and older, weighted at 40 percent;
		(2) the total AAA region's population 60 years of age and older who are minorities, weighted at 10 percent; and
		(3) the total AAA region's population 60 years of age and older who are living on incomes below the poverty level, weighted at 50 percent.
	[(h) Allocation of Title VII Ombudsman Activity Grant. A AAA will be allocated a base amount of $3,000. Remaining funds are allocated based on the following factors:]
		[(1) the number of licensed nursing facility beds based upon the most recent DADS Long-term Care Regulatory Facility Report for the prior state fiscal year, weighted at 50 percent;]
		[(2) the number of licensed assisted living facilities based upon the most recent DADS Long-term Care Regulatory Facility Report for the prior state fiscal year, weighted at 25 percent; and]
		[(3) the number of certified volunteer Ombudsmen based upon the DADS Active Volunteer Ombudsman Report for the prior state fiscal year, weighted at 25 percent.]
§85.502. Unspent Award Funds.
	(a) Purpose. This section describes the process for handling award funds that are not spent by a AAA at the end of a federal fiscal year, including the process for distributing funds in the statewide carryover pool.
	(b) Award funds. DADS allocates to a AAA federal funds awarded under the Older Americans Act to spend in implementing its area plan during a federal fiscal year. These funds are referred to in this section as "award funds."
	(c) Unspent award funds.
		(1) If, at the end of a federal fiscal year, a AAA has unspent award funds that were received in the first six-month period of the federal fiscal year, the unspent funds are handled as follows:
			(A) the AAA may spend up to five percent of the unspent award funds in the next federal fiscal year to implement its area plan; and
			(B) DADS places any unspent award funds that are more than five percent in the statewide carryover pool.
		(2) The AAA may spend any unspent award funds received in the second six-month period of the fiscal year in the next federal fiscal year to implement its area plan.
	(d) Distribution of statewide carryover pool. The funds placed in the statewide carryover pool, as described in subsection (c)(1)(B) of this section, are distributed by DADS:
		(1) in accordance with the formula described in subsection (e) of this section; and
		(2) to a AAA for the fiscal year before the distribution will occur if the following criteria are met:
			(A) the AAA has submitted to DADS all reports listed in the AAA Report Due Date Schedule by the time and date listed on such schedule or by the time and date of an extension granted by DADS in accordance with §85.201(d)(3) of this chapter (relating to AAA Administrative Responsibilities);
			(B) as determined by DADS, the AAA meets all performance measures set by DADS under the contract or is above or below such measures within five percent;
			(C) DADS did not place unspent award funds of the AAA in the statewide carryover pool in accordance with subsection (c)(1)(B) of this section;
			(D) the AAA has not had a Level Three Sanction or Level Four Sanction imposed by DADS in accordance with §81.13 of this title (relating to Compliance with Contractor Responsibilities, Rewards and Sanctions);
			(E) if unallowable costs have been identified for the AAA in accordance with §85.202(e) of this chapter (relating to AAA Fiscal Responsibilities), the AAA has either refunded the amount of such costs to DADS or is current under a payment agreement approved by DADS to refund the amount of such costs;
			(F) the AAA has met the adequate proportion requirement, which may include a waiver granted by DADS, in accordance with §85.202(k) of this chapter; and
			(G) if the AAA is part of a host agency as defined in §88.2 of this title (relating to Definitions), the AAA has complied with §88.406 of this title (relating to Requirements Regarding Expenditures for the Ombudsman Program) [met the requirement of ombudsman maintenance of effort, as required by §85.401(t)(1) of this chapter].
	(e) Formula for distribution of statewide carryover pool. DADS distributes funds from the statewide carryover pool to AAAs that meet the criteria described in subsection (d) of this section as follows:
		(1) 50 percent of the funds are distributed in equal amounts to the qualifying AAAs; and
		(2) 50 percent of the funds are distributed to the qualifying AAAs in accordance with §85.501(g) and (h)(1) - (3) of this chapter (relating to the AAA Funding Allocation Formula for Older Americans Act Programs).
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TITLE 40			SOCIAL SERVICES AND ASSISTANCE
PART 1			DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 88		STATE LONG-TERM CARE OMBUDSMAN PROGRAM

PROPOSED PREAMBLE
The Texas Health and Human Services Commission (HHSC) proposes, on behalf of the Department of Aging and Disability Services (DADS), new Chapter 88, State Long-Term Care Ombudsman Program, consisting of Subchapter A, Purpose and Definitions, §88.1 and §88.2; Subchapter B, Establishment of the Office, §§88.101-88.105; Subchapter C, Access by the State Ombudsman and Representatives of the Office, §88.201; Subchapter D, Requirements of a Local Ombudsman Entity, §§88.301-88.310; and Subchapter E, Requirements of a Host Agency, §§88.401-88.407.
BACKGROUND AND PURPOSE
The purpose of the proposed rules in new Chapter 88 is to set forth the requirements of the State Long-Term Care Ombudsman Program (Ombudsman Program), which is authorized by §711 and §712 of the Older Americans Act, United States Code, Title 42, §3058f and §3058g. The purpose of the Ombudsman Program is to protect the health, safety, welfare, and rights of residents of nursing facilities and assisted living facilities. The requirements of the Ombudsman Program that are in Chapter 85 are being removed, as proposed elsewhere in this issue of the Texas Register. New Chapter 88 is proposed for easier use and understanding of rules regarding the Ombudsman Program. 
The proposed rules also implement recent changes to §712 of the Older Americans Act and new federal regulations at Title 45, Code of Federal Regulations (CFR), Parts 1321 and 1324. Changes to the Older Americans Act include: a requirement that the State Long-Term Care Ombudsman (State Ombudsman) is responsible for the fiscal management of the Office of the State Ombudsman (Office); authority for the State Ombudsman to investigate complaints on behalf of residents who are unable to communicate consent; clarification that the State Ombudsman and representatives of the Office have private and unimpeded access to facilities, residents, and resident records; and requirements regarding organizational conflicts of interest related to the Office and to governmental entities or non-profit organizations contracting with the State to carry out functions of the Ombudsman Program. The new federal regulations establish new requirements and provide clarification about the Ombudsman Program regarding: enhancing the description of a local ombudsman entity, including that it may be part of a host agency; establishing requirements regarding complaint investigations, including a requirement to involve the resident in the process; requiring the Ombudsman Program to establish a coordination process between the State Ombudsman and a host agency in the employment of representatives of the Office; requiring a grievance process for complaints regarding an ombudsman and decisions made by the State Ombudsman; describing procedures to remedy and remove individual conflicts of interest and organizational conflicts of interest; and excluding the State Ombudsman and representatives of the Office from any State lobbying prohibitions if the prohibitions are inconsistent with the Older Americans Act.
The proposed rules change how the State Long-Term Care Ombudsman (State Ombudsman) distributes federal funds to a host agency for the operation of the Ombudsman Program. Currently, after each host agency has received a base amount of federal funds, remaining federal funds are distributed as follows: 50% based on the number of nursing facilities in the local ombudsman entity’s service area, 25% based on the number of assisted living facilities in the local ombudsman entity’s service area, and 25% based on the number of ombudsmen in the local ombudsman entity’s service area. Proposed rules change this method and require remaining federal funds to be distributed so that 75% is based on the number of nursing facilities in the local ombudsman’s service area and 25% is based on the number of ombudsmen in the local ombudsman entity’s service area. The proposed rules do not include a percentage of remaining funds being distributed based on the number of assisted living facilities because a host agency currently receives state general revenue funds based solely on the number and type of assisted living facilities in the local ombudsman entity’s service area. Therefore, it is more equitable to base the distribution of remaining federal funds solely on the number of nursing facilities and number of ombudsmen in a local ombudsman entity’s service area.
SECTION-BY-SECTION SUMMARY
Proposed new §88.1 states that the purpose of the chapter is to implement the State Long-term Care Ombudsman Program as established by the Older Americans Act, §711 and §712, the Code of Federal Regulations, Title 45, Parts 1321 and 1324, and Texas Human Resources Code, Title 6, Chapter 101A, Subchapter F.
Proposed new §88.2 defines relevant terms used in Chapter 88. 
Proposed new §88.101 describes the responsibilities of the State Ombudsman, including that the State Ombudsman, directly, or through a designee (1) may designate a local ombudsman entity to perform the functions of the Ombudsman Program in an ombudsman service area; (2) certifies ombudsmen and refuses, suspends, and terminates certification; (3) designates local ombudsman entities, and refuses, suspends, or terminates designation; (4) approves the allocation of federal and state funds provided to a host agency for the local ombudsman entity; (5) is responsible for the programmatic oversight of a representative of the Office; and (6) identifies, investigates, and resolves complaints, made by or on behalf of residents. The proposed section states that the Office makes decisions independent of HHSC and describes the responsibilities of the Office including (1) analyzing, commenting on, and monitoring the development and implementation of federal, state, and local laws, regulations, and other governmental policies and actions that pertain to LTC facilities and services and to the health, safety, welfare, and rights of residents; (2) recommending any changes in such laws, rules, regulations, policies, and actions as the Office determines to be appropriate;	(3) providing information to public and private agencies, legislators, the media, and other persons regarding problems and concerns about residents and providing recommendations related to the problems and concerns; and	(4) overseeing and coordinating such activities carried out by representatives of the Office.
Proposed new §88.102 describes the criteria that must be met for the State Ombudsman to initially certify and renew certification of a staff ombudsman, including a managing local ombudsman, and of a volunteer ombudsman.
Proposed new §88.103 describes the circumstances under which the State Ombudsman refuses to certify or renew certification of a staff ombudsman, including a managing ombudsman, and those circumstances under which certification may be suspended. The proposed rule also describes the circumstances under which the State Ombudsman may terminate certification of a certified ombudsman, including that (1) the certified ombudsman is not adequately performing the functions of the Ombudsman Program; (2) the certified ombudsman fails to complete continuing education in accordance with the Ombudsman Policies and Procedures Manual; (3) the certified ombudsman does not disclose an individual conflict of interest regarding the certified ombudsman to the local ombudsman entity or host agency; or (4) an individual conflict of interest regarding the certified ombudsman is not removed or remedied. The proposed rule requires the State Ombudsman, if the State Ombudsman has a concern about a representative of the Office, to inform the local ombudsman entity and, if appropriate, the host agency about the concern and may work with the local ombudsman entity and the host agency to address the concern. The proposed rule states that the State Ombudsman immediately notifies the managing local ombudsman and, if appropriate, the host agency, of a decision to refuse, suspend, or terminate certification of a certified ombudsman.
Proposed new §88.104 allows the State Ombudsman to designate a local ombudsman entity to perform the functions of the Ombudsman Program in an ombudsman service area. The proposed rule prohibits the State Ombudsman from designating a local ombudsman entity if the host agency or a governmental entity or nonprofit organization contracting with the host agency has an organizational conflict of interest described in §88.403(a)(1) - (3) or an organizational conflict of interest described in §88.403(a)(4) - (12) that has not been removed or remedied. The proposed rule describes the circumstances under which the State Ombudsman may remove the designation of a local ombudsman entity and that if the State Ombudsman removes the designation of a local ombudsman entity, the Office notifies the local ombudsman entity and host agency, in writing, of the decision to remove the designation. The proposed rule also describes the process for a host agency to request reconsideration of a decision to remove the designation and that a host agency may appeal the termination in accordance with §81.15 of this title.
Proposed new §88.105 allows the State Ombudsman to determine the use of the federal and state funds appropriated for the operation of the Office; approve the allocation of federal and state funds to a host agency for the operation of the Ombudsman Program in accordance with subsection (b) of the section; and determine that Ombudsman Program budgets and expenditures are for an appropriate amount and relate to functions of the Ombudsman Program. The proposed rule describes how the State Ombudsman distributes funds to a host agency for the operation of the Ombudsman Program in accordance with the Older Americans Act, §306(a)(9). The proposed rule states that the Office conducts an onsite visit or a desk review to monitor: the performance of functions of the Ombudsman Program by a representative of the Office; compliance with Subchapter D by a local ombudsman entity; and compliance with Subchapter E by a host agency. The proposed rule also states that the Office conducts an onsite visit at least every three years and describes the activities performed by the Office during the visit. The proposed rule describes how the Office selects a date for onsite visit and states that within 30 days after the Office completes an onsite visit, the Office provides to the local ombudsman entity and the host agency a written report containing findings from the visit. The proposed rule requires the host agency to submit to the Office for approval, within 30 days after receipt of the written report, a written plan of correction that describes the action that will be taken to correct each finding and the date by which each action will be completed. The proposed rules describe the requirements of the host agency if the Office approves the plan of correction or requires modification of the plan, and describes the actions the Office takes to determine if the local ombudsman entity has completed the actions in accordance with an approved plan of correction. The proposed rule also describes the process the Office follows in conducting a desk review and states that technical assistance may be requested by the local ombudsman entity or host agency regarding the monitoring process, findings, and identified concerns from a desk review.
Proposed new §88.201 requires the State Ombudsman and a representative of the Office to have (1) immediate, private, and unimpeded access to enter an LTC facility at any time during a facility’s regular business hours or regular visiting hours and at a time other than regular business hours or visiting hours, if the State Ombudsman or a certified ombudsman determines access may be required by the circumstances to be investigated; (2) immediate, private, and unimpeded access to a resident; and (3) access to the name and contact information of a resident representative, if any, when the State Ombudsman or representative of the Office determines the information is needed to perform functions of the Ombudsman Program. The proposed rule describes the conditions under which the State Ombudsman and a certified ombudsman have immediate access to files, records, and other information concerning a resident. The proposed rule requires the State Ombudsman and a certified ombudsman to have immediate access to the administrative records, policies, and documents of an LTC facility to which the residents or general public have access. The proposed rule also states that the rules adopted under the Health Insurance Portability and Accountability Act of 1996 do not preclude an LTC facility from releasing protected health information or other identifying information regarding a resident to the State Ombudsman or a certified ombudsman if the requirements of §88.201(a)(3) and (c) are otherwise met and that the State Ombudsman and a certified ombudsman are each a “health oversight agency” as that phrase is defined in 45 CFR §164.501.
Proposed new §88.301 requires, for a person to be certified as a staff ombudsman other than a managing local ombudsman, or to be certified as a volunteer ombudsman, a local ombudsman entity to recommend to the Office that the person be certified, using DADS form “Certified Ombudsman Application.” The proposed rule also describes the criteria that must be met for the local ombudsman entity to make such a recommendation.
Proposed new §88.302 requires a local ombudsman entity to ensure that a certified ombudsman performs certain functions, including identifying, investigating, and resolving complaints made by or on behalf of residents; providing services to protect the health safety, welfare, and rights of residents; making regular visits to residents in LTC facilities; and analyzing, commenting on, making recommendations, and monitoring the development and implementation of laws, rules, regulations, and other policies and actions that pertain to the health, safety, welfare, and rights of residents. The proposed rule also requires a local ombudsman entity to ensure that: a representative of the Office consults with the Office before commenting on or recommending changes to a public official or governmental entity regarding the development and implementation of laws, rules, regulations, and other policies or providing information to a legislator or the media regarding a problem or concern about a resident or a recommendation related to the problem or concern; promptly responds to a request from the Office regarding a request for information from a legislator or the media; and complies with certain DADS publications regarding the Ombudsman Program. The proposed rules require a local ombudsman entity to ensure a staff ombudsman and volunteer ombudsman complete continuing education provided by the Office and are evaluated annually to determine the staff ombudsman’s compliance with training and policies. The proposed rule states that, in accordance with 45 CFR §1324.11(e)(5)(i), Texas Government Code §556.006 and Texas Local Government Code §391.0116, do not apply to a certified ombudsman performing the functions described in the section to the extent those statutes prohibit lobbying and other advocacy activities. The proposed rule requires a local ombudsman entity to address a performance concern or issue of non-compliance of a representative of the Office and allow the local ombudsman entity to recommend to the State Ombudsman that a certified ombudsman’s certification be suspended or terminated.
Proposed new §88.303 describes an individual conflict of interest regarding a local ombudsman entity and lists circumstances that constitute an individual conflict of interest. The proposed rule requires a local ombudsman entity to ensure that an applicant for a volunteer ombudsman position completes DADS form “Individual Conflict of Interest Screening of a Representative of the Office” before performing functions of the Ombudsman Program and that a certified ombudsman, other than a managing local ombudsman, completes the form at least once a year and when an individual conflict of interest is identified. The proposed rule requires a local ombudsman entity to require a representative of the Office to immediately notify the local ombudsman entity of a potential individual conflict of interest regarding a representative of the Office. The proposed rule also requires a local ombudsman entity, if a conflict is identified for a representative of the Office other than a managing local ombudsman, to complete DADS form “Conflict of Interest Identification, Removal, and Remedy” and submit the completed form to the Office within 30 days after identifying the conflict. The proposed rule also requires the local ombudsman entity to immediately notify the host agency if a conflict is identified regarding the managing local ombudsman. The proposed section describes the process the State Ombudsman follows if notified of a conflict of interest, which includes approving, modifying, or rejecting the recommended action to remove or remedy the conflict of interest; or, if it is not possible to remove or remedy the conflict of interest, refusing or terminating certification of the person with the individual conflict of interest.
Proposed new §88.304 provides that information identifying a resident or complainant is confidential and lists examples of confidential information. The proposed rule requires a local ombudsman entity to ensure that a disclosure of confidential information that is not written information complies with the Older Americans Act and the Ombudsman Policies and Procedures Manual. The proposed rule describes the requirements for responding to a request to disclose written confidential information and prohibits a representative of the Office, except as provided in 45 CFR §1324.19(b)(5) - (8), from reporting allegations of abuse, neglect, or exploitation under state law, including Texas Human Resources Code, Chapter 48, without appropriate consent or court order. The proposed rule requires a local ombudsman entity, at the request of the Office, to immediately provide Ombudsman Program records to the Office.
Proposed new §88.305 requires a local ombudsman entity to ensure that a person is allowed to make a complaint in writing, in person, and by telephone; to initiate a complaint if the local ombudsman entity becomes aware of circumstances that may adversely affect the health, safety, welfare, or rights of a resident; to respond to the complainant within two business days after receipt of the complaint, except a complaint that is an allegation of abuse, neglect, or exploitation of a resident; and to ensure that a certified ombudsman initiates an investigation of a complaint as soon as practicable after receipt of the complaint. The proposed rule describes the process a certified ombudsman must follow in investigating complaints. The proposed rule prohibits the certified ombudsman from investigating a complaint if the resident or legally authorized representative declines to consent to have the complaint investigated; requires the certified ombudsman to inform the complainant that the complaint will not be investigated because the resident or legally authorized representative declined to consent; and requires the certified ombudsman to advise the complainant of his or her options to pursue resolution. The proposed rule allows a certified ombudsman to investigate and work to resolve a complaint without obtaining consent from each resident if the certified ombudsman determines that the complaint affects a substantial number of residents in an LTC facility. The proposed rule also allows the certified ombudsman to review confidential records while investigating the complaint only if consent or other authority is obtained in accordance with the Ombudsman Policies and Procedures Manual. The proposed rule requires a certified ombudsman to document the complaint investigation in the ombudsman database in accordance with the Ombudsman Policies and Procedures Manual. The proposed rule describes the process a certified ombudsman must use if a complaint is an allegation of abuse, neglect, or exploitation of a resident and prohibits a representative of the Office, except as provided in 45 CFR §1324.19(b)(5) - (8), from reporting allegations of abuse, neglect, or exploitation under state law without appropriate consent or court order. The proposed rule also allows confidential information described in §88.304(a) to be disclosed only in accordance with §88.304 and the Ombudsman Policies and Procedures Manual, and investigated only if: the resident or legally authorized representative consents to the investigation; or in accordance with 45 CFR §1324.19(b)(2)(iii), the resident is unable to consent and has no legally authorized representative.
Proposed new §88.306 requires a local ombudsman entity to comply with the Ombudsman Policies and Procedures Manual, Ombudsman Program Protocols, and the State Long-Term Care Ombudsman Certification Training Manual.
Proposed new §88.307 requires a local ombudsman entity to: ensure each LTC facility in the ombudsman service area is visited by a certified ombudsman in accordance with the Ombudsman Policies and Procedures Manual during each federal fiscal year to monitor residents' health, safety, welfare, and rights; and receive, investigate, and resolve complaints on behalf of residents. The proposed rule also requires a local ombudsman entity to submit activities and casework, as described in the Ombudsman Policies and Procedures Manual, to the Office by entering information into the ombudsman database by 8:00 a.m. on the 16th day of each month if the 16th is a business day; or if the 16th day of the month is not a business day, the first business day immediately following the 16th day.
Proposed new §88.308 requires the local ombudsman entity to obtain approval by the Office of materials to be distributed to persons other than representatives of the Office, before the materials are distributed. The proposed rule requires a local ombudsman entity to ensure that an outgoing message for the telephone of a staff ombudsman includes a statement that the staff ombudsman works in the Ombudsman Program and that a message left by the caller will be confidential. The proposed rule allows a local ombudsman entity to request technical assistance from the Office regarding website content related to the Ombudsman Program.
Proposed new §88.309 describes the process a local ombudsman entity must follow regarding a grievance about the performance of functions of the Ombudsman Program by a representative of the Office or by a managing local ombudsman. The local ombudsman entity must allow a grievance to be submitted in writing, in person, or by telephone, and anonymously; investigate the grievance; develop a proposed response to the grievant, including any actions to be taken; and submit information about the grievance to the Office. The proposed rule also allows a person to file a grievance regarding the refusal, suspension, or termination of certification of a representative of the Office by the State Ombudsman and describes the process to be followed in filing such a grievance. The proposed rule also describes the process for a grievant to request a reconsideration of the State Ombudsman’s decision to refuse, suspend, or terminate certification of a representative of the Office.
Proposed new §88.310 prohibits a local ombudsman entity from (1) willfully interfering with the State Ombudsman or a representative of the Office performing any of the functions of the Ombudsman Program; (2) retaliating against the State Ombudsman or a representative of the Office with respect to a resident, employee of an LTC facility, or other person filing a complaint with, providing information to, or otherwise cooperating with a representative of the Office or performing functions, responsibilities, or duties described in 45 CFR §1324.13 and §1324.19 and Chapter 88; or (3) having personnel policies or practices that prohibit a representative of the Office from performing the functions of the Ombudsman Program or from adhering to the requirements of the Older Americans Act, §712.
Proposed new §88.401 requires a host agency to obtain approval from the State Ombudsman before hiring a staff ombudsman and describes the process the host agency must follow in obtaining such approval. The proposed rule describes the criteria that must be met for the State Ombudsman to approve a request to hire a person to serve as a staff ombudsman. The proposed rule also allows a host agency to request technical assistance from the Office for the purpose of hiring and terminating a staff ombudsman and requires a host agency to ensure that, if an employee who is a representative of the Office is terminated, the Office is notified of the termination, in writing, within one business day after the effective date of termination.
Proposed new §88.402 requires a host agency to ensure that a local ombudsman entity complies with Subchapter D. The proposed rule requires a host agency to ensure that a local ombudsman entity has a managing local ombudsman and that the managing local ombudsman: is the primary contact for the local ombudsman entity; participates in making the decision to hire and terminate a staff ombudsman; decides whether the local ombudsman entity recommends to the Office that a person be approved as a certified ombudsman; and, except as permitted by subsection (d), serves on a full-time basis in performing duties of the managing local ombudsman. The proposed rule states that a host agency may request that the State Ombudsman waive the requirement for the managing local ombudsman to serve on a full-time basis and describes the process to request a waiver. The proposed rule states that the State Ombudsman approves a request only if the host agency demonstrates that funding is not available for a full-time staff ombudsman position; and if the managing local ombudsman position is combined with another function within the host agency, any conflict of interest is removed or remedied. The proposed rule states that any approval of a request to waive the requirement for the managing local ombudsman to serve on a full-time basis is only for the fiscal year for which the request was submitted. The proposed rule requires a host agency to be responsible for the personnel management, but not the programmatic oversight, of a representative of the Office who works for the host agency and lists examples of activities that constitute personnel management. The proposed rule allows a host agency to request technical assistance from the Office for the purpose of evaluating the job performance of a staff ombudsman.
Proposed new §88.403 describes an organizational conflict of interest regarding a host agency and lists circumstances that constitute an organizational conflict of interest. The proposed rule requires a host agency to ensure that a managing local ombudsman completes DADS form “Individual Conflict of Interest Screening of a Representative of the Office” at least once a year and when an individual conflict of interest is identified. The proposed rule requires a host agency, within 30 days after identifying an organizational conflict of interest or within five business days after identifying an individual conflict of interest regarding a managing local ombudsman, to complete DADS form “Conflict of Interest Identification, Removal, and Remedy” and submit the completed form to the Office. The proposed rule describes the process the State Ombudsman follows if notified of a conflict of interest, which includes approving, modifying, or rejecting the recommended action to remove or remedy the conflict of interest; or, if it is not possible to remove or remedy the conflict of interest, removing the designation of the local ombudsman entity or refusing or terminating certification of the managing local ombudsman.
Proposed new §88.404 states that, in accordance with the Older Americans Act, the State Ombudsman has the sole authority to make determinations concerning the disclosure of confidential information, as described in §88.304(a). The proposed rule describes the process the State Ombudsman follows in responding to a request to disclose written confidential information. The proposed rule requires a host agency to ensure that, except as provided in 45 CFR §1324.19(b)(5) - (8), a representative of the Office is not required to report allegations of abuse, neglect, or exploitation under state law, including Texas Human Resources Code, Chapter 48, without appropriate consent or court order. The proposed rule also requires a host agency, at the request of the Office, to immediately provide Ombudsman Program records that do not contain confidential information, such as timesheets and evidence supporting mileage reimbursement for representatives of the Office, to the Office.
Proposed new §88.405 requires a host agency to work with the local ombudsman entity to develop the performance measure projections specified in the rule for a state fiscal year. The proposed rule requires: a host agency to submit the performance measure projections to the HHSC Office of the Area Agencies on Aging; the HHSC Office of the Area Agencies on Aging to send the performance measure projections to the Office; and the Office to review the form and approve, modify, or reject the proposed performance measure projections. The proposed rule allows a host agency to request that an approved performance measure projection be revised and describes the process to make such a request. The proposed rule requires a host agency to ensure that a local ombudsman entity, by the end of each state fiscal year, meets the approved projections by being within a variance of five percent less than the projections or exceeding the projections.
Proposed new §88.406 requires a host agency to, for the Ombudsman Program implemented by a local ombudsman entity, expend for a federal fiscal year at least the amount of federal funds expended in the federal fiscal year 2000. The proposed rule states that a function of the Ombudsman Program performed by a local ombudsman entity that is paid for with funds allocated by HHSC must be an allowable activity in accordance with the Ombudsman Policies and Procedures Manual. The proposed rule also requires a purchase of a service, material, equipment, or goods by a host agency for the Ombudsman Program with funds allocated by HHSC to meet the criteria described in 45 CFR Part 75 (relating to Uniform Administrative Requirements, Cost Principles, and Audit Requirements for HHS Awards).
Proposed new §88.407 prohibits a host agency from: (1) willfully interfering with the State Ombudsman or a representative of the Office performing any of the functions of the Ombudsman Program; (2) retaliating against the State Ombudsman or a representative of the Office with respect to a resident, employee of an LTC facility, or other person filing a complaint with, providing information to, or otherwise cooperating with a representative of the Office, or for performance of the functions, responsibilities, or duties described in 45 CFR §1324.13 and §1324.19 and Chapter 88; or (3) having personnel policies or practices that prohibit a representative of the Office from performing the functions of the Ombudsman Program or from adhering to the requirements of the Older Americans Act, §712. The proposed rule also lists examples of activities constituting willful interference. The proposed rule requires a host agency to ensure that a governmental entity or nonprofit organization contracting with a host agency, as described in §88.2(16)(B), complies with the prohibitions regarding willful interference and retaliation. The proposed rule also allows a host agency to require a representative of the Office to notify the host agency of: (1) comments or recommendations made in accordance with §88.302(a)(1)(F), and (2) subject to disclosure requirements, information being sent to a legislator or the media regarding a problem or concern about a resident or a response to a request for information from a legislator or the media.
FISCAL NOTE
David Cook, Deputy Chief Financial Officer, has determined that, for each year of the first five years the proposed new sections are in effect, there are no foreseeable implications relating to costs or revenues of state government. There are foreseeable implications relating to costs or revenues of local government because of the change in the method the State Ombudsman will use to distribute federal funds to a host agency for the operation of the Ombudsman Program in accordance with the Older Americans Act. The effect on local governments for fiscal year (FY) 2018 is an estimated increase in revenue to the following host agencies that are local governments: 
East Texas Council of Governments - $4,988 
Coastal Bend Council of Governments - $4,831 
Deep East Texas Council of Governments - $4,279 
Heart of Texas Council of Governments - $4,142 
South East Texas Regional Planning Commission - $3,389 
Ark-Tex Area Council of Governments - $2,901 
Central Texas Council of Governments - $2,847 
Lower Rio Grande Council of Governments - $2,575 
Panhandle Regional Planning Commission - $2,545 
Nortex Regional Planning Commission - $2,252 
Texoma Council of Governments - $2,115 
Brazos Valley Council of Governments - $2,109 
West Central Texas Council of Governments - $2,008 
Concho Valley Council of Governments - $1,756 
Middle Rio Grande Development Council - $1,459 
Permian Basin Regional Planning Commission - $1,198 
Golden Crescent Regional Planning Commission - $1,153 
Alamo Area Council of Governments (Alamo Planning and Service Area) - $1,127 
South Texas Development Council - $1,058 
North Central Texas Council of Governments - $558
The effect on local governments for fiscal year (FY) 2018 is an estimated decrease in revenue to the following host agencies that are local governments:
Harris County - $19,156
Houston Galveston Area Council - $7,574
Alamo Area Council of Governments (Bexar County) - $6,744
Rio Grande Council of Governments - $3,193
South Plains Association of Governments - $2,447
Capital Area Planning Council of Governments - $1,569
The estimated increase and loss in revenue for local governments in FYs 2019-2022 are not expected to change from the estimates listed for FY 2018.
SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS
DADS has determined that the proposed new sections will not have an adverse economic effect on small businesses or micro-businesses because the host agencies affected by these proposed new rules are not formed for the purpose of making a profit, which is a requirement to be a small business or micro-business.
PUBLIC BENEFIT AND COSTS
Kristi Jordan, DADS Deputy Commissioner, has determined that, for each year of the first five years the new rules are in effect, the public benefit expected as a result of enforcing the amendments and repeal is compliance with the Older Americans Act and comprehensive rules that describe requirements of the Ombudsman Program.
Ms. Jordan anticipates that there will be an economic cost to persons who are required to comply with the new rules. The rules do not impose any new requirements that will require an additional expenditure of funds; however, in addition to the local governments listed above under the fiscal note that will have a decrease in revenue, the Community Council of Greater Dallas will have a decrease in revenue of approximately $11,297.
The new rules will not affect a local economy.
TAKINGS IMPACT ASSESSMENT
DADS has determined that this proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code, §2007.043.
PUBLIC COMMENT
Questions about the content of this proposal may be directed to Patty Ducayet at (512) 438-4356 in DADS State Long-Term Care Ombudsman Program. Written comments on the proposal may be submitted to Texas Register Liaison, Policy and Performance Unit-15R14, Department of Aging and Disability Services W-615, P.O. Box 149030, Austin, Texas 78714-9030, or street address 701 West 51st St., Austin, Texas 78751; faxed to (512) 438-5759; or emailed to rulescomments@hhsc.state.tx.us. To be considered, comments must be submitted no later than 30 days after the date of this issue of the Texas Register. The last day to submit comments falls on a Sunday; therefore, comments must be: (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered to DADS before 5:00 p.m. on DADS last working day of the comment period; or (3) faxed or emailed by midnight on the last day of the comment period. When faxing or emailing comments, please indicate "Comments on Proposed Rule 15R14" in the subject line.
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RULE					§§88.1 AND 88.2

Proposed action:
X	New


STATUTORY AUTHORITY
The new sections are proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals. 
The new sections implement Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§88.1. Purpose.
The purpose of this chapter is to implement the State Long-Term Care Ombudsman Program, as established by:
	(1) the Older Americans Act, §711 and §712 (United States Code, Title 42, §3058f and §3058g);
	(2) CFR, Title 45, Parts 1321 and 1324; and
	(3) Texas Human Resources Code, Title 6, Chapter 101A, Subchapter F.
§88.2. Definitions.
The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise.
	(1) Business day--Any day except a Saturday, Sunday, or legal holiday listed in Texas Government Code, §662.021.
	(2) Certified ombudsman--A staff ombudsman or a volunteer ombudsman.
	(3) CFR--Code of Federal Regulations.
	(4) Complainant--A person who makes a complaint. 
	(5) Complaint--A statement of dissatisfaction or concern made by or on behalf of a resident, that relates to action, inaction or a decision by any of the following entities or persons, that may adversely affect the health, safety, welfare, or rights of the resident:
		(A) an LTC facility or LTC facility staff; 
		(B) a governmental entity, including a health and human services agency; or 
		(C) any other person who provides care or makes decisions related to a resident. 
	(6) DADS--The Department of Aging and Disability Services or its successor agency.
	(7) DAHS facility--A day activity and health services facility. A facility licensed in accordance with Texas Human Resources Code, Chapter 103 and Chapter 98 of this title (relating to Adult Day Care and Day Activity and Health Services Requirements).
	(8) Day--A calendar day, unless otherwise specified.
	(9) Federal fiscal year--A 12-month period of time from October 1 through September 30.
	(10) Governmental entity--An entity that is:
		(A) a state agency;
		(B) a district, authority, county, municipality, regional planning commission, or other political subdivision of the state; or
		(C) an institution of higher education, as defined in Texas Education Code, §61.003.
	(11) HCSSA--Home and community support services agency. An entity licensed in accordance with Texas Health and Safety Code, Chapter 142, and Chapter 97 of this title (relating to Licensing Standards for Home and Community Support Services Agencies). 
	(12) HHSC--The Texas Health and Human Services Commission or its designee.
	(13) Host agency--A governmental entity or nonprofit organization that contracts with HHSC to ensure that the local ombudsman entity implements the Ombudsman Program in an ombudsman service area.
	(14) Immediate family member--A member of the same household or a relative with whom there is a close personal or significant financial relationship.
	(15) Legally authorized representative--A person authorized by law to act on behalf of another person with regard to a matter described in this chapter, including:
		(A) a parent, guardian, or managing conservator of a minor;
		(B) the guardian of an adult;
		(C) an agent to whom authority to make health care decisions is delegated under a medical power of attorney or durable power of attorney in accordance with state law; or
		(D) the representative of a deceased person.
	(16) Local ombudsman entity--One of the following:
		(A) an identifiable unit of a host agency that:
			(i) consists of representatives of the Office who are employees, independent contractors, or volunteers of the host agency; and
			(ii) implements the Ombudsman Program in an ombudsman service area; or
		(B) an identifiable unit of a governmental entity or nonprofit organization that:
			(i) consists of representatives of the Office who are employees, independent contractors, or volunteers of the governmental entity or nonprofit organization; and
			(ii) contracts with a host agency to implement the Ombudsman Program in an ombudsman service area.
	(17) LTC facility--Long-term care facility. A nursing facility licensed or required to be licensed in accordance with Texas Health and Safety Code, Chapter 242, and Chapter 19 of this title (relating to Nursing Facility Requirements for Licensure and Medicaid Certification) or an assisted living facility licensed or required to be licensed in accordance with Texas Health and Safety Code, Chapter 247, and Chapter 92 of this title (relating to Licensing Standards for Assisted Living Facilities).
	(18) Managing local ombudsman--A person who:
		(A) is certified as a staff ombudsman to serve as a managing local ombudsman in accordance with §88.102 of this chapter (relating to Certification of an Ombudsman); and
		(B) works with a host agency and the Office to oversee the implementation of the Ombudsman Program in an ombudsman service area.
	(19) Office--The Office of the State Long-Term Care Ombudsman. An organizational unit within HHSC that:
		(A) is headed by the State Ombudsman;
		(B) consists of representatives of the Office who are employees of HHSC; and
		(C) oversees the statewide implementation of the Ombudsman Program.
	(20) Older Americans Act--A federal law (Title 42, United States Code, §3011 et seq.) that establishes and funds a comprehensive service system for persons 60 years of age or older.
	(21) Ombudsman intern--A person who is being trained to be a volunteer ombudsman in accordance with the Ombudsman Certification Training Manual but has not been certified as a volunteer ombudsman.
	(22) Ombudsman Program--The State Long-Term Care Ombudsman Program as defined in 45 CFR §1324.1. The program through which the functions of the Office are carried out by the State Ombudsman and representatives of the Office.
	(23) Ombudsman Program records--The files, records, and other information created or maintained by the State Ombudsman or a representative of the Office in the performance of functions of the Ombudsman Program, including:
		(A) information relating to complaint investigations;
		(B) emails and documentation of phone conversations;
		(C) documentation related to the budget and expenditures for the Ombudsman Program; and
		(D) information contained in the ombudsman database.
	(24) Ombudsman service area--The county or counties, specified in the contract between HHSC and a host agency, in which the local ombudsman entity performs functions of the Ombudsman Program.
	(25) PASRR--Preadmission Screening and Resident Review. A review performed in accordance with 42 CFR Part 483, Subpart C.
	(26) Private and unimpeded access--Has the following meanings consistent with §19.413 of this title (relating to Access and Visitation Rights) and §92.801 of this title (relating to Access to Residents and Records by the Ombudsman Program):
		(A) as used in §88.201(a)(1) of this chapter (relating to Access to Facilities, Residents, and Resident Records), access to enter an LTC facility without interference or obstruction from facility employees, volunteers, or contractors; and
		(B) as used in §88.201(a)(2) of this chapter, access to communicate with a resident outside of the hearing and view of other persons without interference or obstruction from facility employees, volunteers, or contractors.
	(27) Representative of the Office--A staff ombudsman, volunteer ombudsman, or ombudsman intern.
	(28) Resident--A person of any age who resides in an LTC facility.
	(29) Resident representative--A person chosen by a resident, through formal or informal means, to act on behalf of the resident to support the resident in decision-making; to access medical, social, or other personal information of the resident; to manage financial matters; or to receive notifications.
	(30) Staff ombudsman--A person who:
		(A) is certified as a staff ombudsman in accordance with §88.102 of this chapter; 
		(B) performs functions of the Ombudsman Program; and
		(C) is an employee or independent contractor of:
			(i) a host agency;
			(ii) a governmental entity or nonprofit organization that contracts with a host agency, as described in paragraph (16)(B) of this section; or
			(iii) HHSC.
	(31) State fiscal year--A 12-month period of time from September 1 through August 31.
	(32) State Ombudsman--The State Long-term Care Ombudsman, as defined in 45 CFR §1324.1. The person who heads the Office and performs the functions, responsibilities and duties described in §88.101 of this chapter (relating to Responsibilities of the State Ombudsman and the Office).
	(33) Volunteer ombudsman--A person who:
		(A) is certified as a volunteer ombudsman in accordance with §88.102 of this chapter; 
		(B) performs functions of the Ombudsman Program; and
		(C) is not an employee or independent contractor of:
			(i) a host agency; or
			(ii) a governmental entity or nonprofit organization that contracts with a host agency, as described in paragraph (16)(B) of this section.
	(34) Willfully interfere--To act or not act to intentionally prevent, interfere with, or impede or to attempt to intentionally prevent, interfere with, or impede.


TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 88 		STATE LONG-TERM CARE OMBUDSMAN PROGRAM
SUBCHAPTER B		ESTABLISHMENT OF THE OFFICE
RULE					§§88.101-88.105

Proposed action:
X	New


STATUTORY AUTHORITY
The new sections are proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals. 
The new sections implement Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§88.101. Responsibilities of the State Ombudsman and the Office.
	(a) The Office is headed by the State Ombudsman.
	(b) The State Ombudsman, directly or through a designee:
		(1) may designate a local ombudsman entity to perform the functions of the Ombudsman Program in an ombudsman service area;
		(2) certifies ombudsmen as described in §88.102 of this subchapter (relating to Certification of an Ombudsman), and refuses, suspends, and terminates certification, as described in §88.103 of this subchapter (relating to Refusal, Suspension, and Termination of Certification of an Ombudsman);
		(3) designates local ombudsman entities, and refuses, suspends, or terminates designation in accordance with §88.104 of this subchapter (relating to Designation of a Local Ombudsman Entity);
		(4) approves the allocation of federal and state funds provided to a host agency for the local ombudsman entity and determines that program budgets and expenditures of the Office, host agency, and local ombudsman entities are consistent with laws, rules, policies, and procedures governing the Ombudsman Program;
		(5) is responsible for the programmatic oversight of a representative of the Office, which includes:
			(A) screening a representative of the Office who is employed by HHSC for individual conflicts of interest at least once a year;
			(B) screening a host agency for organizational conflicts of interest, as described in §88.403 of this chapter (relating to Conflicts of Interest Regarding a Host Agency) at least once a year;
			(C) directing a representative of the Office to investigate a complaint or take other action related to a complaint; and
			(D) providing advice and consultation to a representative of the Office in the performance of functions of the Ombudsman Program; 
		(6) identifies, investigates, and resolves complaints, made by or on behalf of residents, that relate to action, inaction, or decisions that may adversely affect the health, safety, welfare, and rights of residents;
		(7) represents the interests of residents before governmental agencies and pursues administrative, legal, and other remedies to protect residents;
		(8) provides administrative and technical assistance to representatives of the Office, local ombudsman entities, and host agencies regarding performance of the functions of the Ombudsman Program; 
		(9) consults with host agencies and representatives of the Office in the establishment of Ombudsman Program policies and procedures;
		(10) monitors the performance of local ombudsman entities, including providing information to a host agency regarding the performance of a staff ombudsman;
		(11) investigates grievances made against a representative of the Office regarding the performance of the functions of the Ombudsman Program, as described in §88.309 of this chapter (relating to Grievances Regarding Performance of a Representative of the Office or Certification Decisions by the State Ombudsman); 
		(12) coordinates with a local ombudsman entity and, if appropriate, a host agency about concerns the State Ombudsman has regarding a representative of the Office, as described in §88.103(e) of this subchapter (relating to Refusal, Suspension, and Termination of Certification of an Ombudsman); and
		(13) publishes an annual report in accordance with 45 CFR §1324.13(g).
	(c) The Office makes decisions independent of HHSC, including decisions about:
		(1) the disclosure of confidential information maintained by the Ombudsman Program;
		(2) recommendations to changes in federal, state, and local laws, rules, regulations, and other governmental policies and actions that relate to the health, safety, welfare, and rights of residents; and
		(3) the provision of information to public and private agencies, legislators, the media, and other persons regarding problems and concerns about residents and recommendations related to the problems and concerns.
	(d) In accordance with the Older Americans Act, §712(a)(3) and 45 CFR §1324.11(e)(5) and §1324.13(a)(7) - (9), the Office is responsible for:
		(1) analyzing, commenting on, and monitoring the development and implementation of federal, state, and local laws, regulations, and other governmental policies and actions that pertain to LTC facilities and services and to the health, safety, welfare, and rights of residents; 
		(2) recommending any changes in such laws, rules, regulations, policies, and actions as the Office determines to be appropriate;
		(3) providing information to public and private agencies, legislators, the media, and other persons regarding problems and concerns about residents and providing recommendations related to the problems and concerns;
		(4) overseeing activities described in paragraphs (1) - (3) of this subsection, including coordination of such activities carried out by representatives of the Office, as described in §88.302(a)(2)(A) of this chapter (relating to Requirement to Ensure a Representative of the Office Performs Functions of the Ombudsman Program);
		(5) coordinating with and promoting the development of citizen organizations that have a purpose consistent with the interests of residents; 
		(6) promoting and providing technical support for the development of resident and family councils; and 
		(7) providing ongoing support as requested by resident and family councils to protect the well-being and rights of residents.
§88.102. Certification of an Ombudsman.
	(a) The State Ombudsman initially certifies a person as a staff ombudsman described in §88.2(30)(C)(i) or (ii) of this chapter (relating to Definitions), other than a managing local ombudsman, if:
		(1) the State Ombudsman approved the request for a host agency to hire the person as a staff ombudsman as described in §88.401(b) of this chapter (relating to Hiring and Terminating a Staff Ombudsman);
		(2) the person has not been convicted of an offense listed under Texas Health and Safety Code §250.006 during the time periods set forth in Texas Health and Safety Code §250.006, according to a criminal history record of the person obtained by the Office from the Texas Department of Public Safety;
		(3) the person:
			(A) does not have an individual conflict of interest, as described in §88.303(a) of this chapter (relating to Conflicts of Interest Regarding a Local Ombudsman Entity) according to DADS form “Individual Conflict of Interest Screening of a Representative of the Office” completed by the person; or
			(B) has an individual conflict of interest that has been remedied, as described in §88.303 of this chapter;
		(4) the person successfully completes the certification training provided by the local ombudsman entity in accordance with the Ombudsman Policies and Procedures Manual; and
		(5) the local ombudsman entity recommends to the Office, using DADS form “Certified Ombudsman Application,” that the person be approved as a certified ombudsman in accordance with §88.301(a) of this chapter (relating to Requirements to Recommend Certification as an Ombudsman).
	(b) The State Ombudsman initially certifies a person as a staff ombudsman to serve as the managing local ombudsman if:
		(1) the State Ombudsman approved the request for a host agency to hire the person to serve as the managing local ombudsman as described in §88.401(b) of this chapter (relating to Hiring and Terminating a Staff Ombudsman);
		(2) the person meets the criteria in subsection (a)(2) and (3) of this section;
		(3) the person successfully completes certification training provided by the Office; and
		(4) the person demonstrates competency to serve as a managing local ombudsman.
	(c) The State Ombudsman initially certifies a person as a volunteer ombudsman if:
		(1) the person meets the criteria in subsection (a)(2) - (4) of this section;
		(2) the local ombudsman entity recommends to the Office, using DADS form “Certified Ombudsman Application,” that the person be approved as a certified ombudsman in accordance with §88.301(b) of this chapter; and
		(3) the person successfully completes an internship in accordance with the Ombudsman Policies and Procedures Manual.
	(d) The State Ombudsman initially certifies a person to be a staff ombudsman or volunteer ombudsman by signing DADS form “Certified Ombudsman Application.”
	(e) The State Ombudsman certifies a person to be a staff ombudsman or volunteer ombudsman for a period of two years. After initial certification, the Office renews the certification of a staff ombudsman and volunteer ombudsman if:
		(1) for a staff ombudsman, the staff ombudsman:
			(A) meets the requirements in subsection (a)(2) and (3) of this section;
			(B) completes continuing education provided by the Office; and
			(C) demonstrates compliance with the Ombudsman Certification Training Manual and the Ombudsman Policies and Procedures Manual; and
		(2) for a volunteer ombudsman, the volunteer ombudsman:
			(A) meets the requirements in subsection (a)(2) and (3) of this section;
			(B) completes continuing education provided by the local ombudsman entity in accordance with the Ombudsman Policies and Procedures Manual; and
			(C) demonstrates compliance with the Ombudsman Certification Training Manual and the Ombudsman Policies and Procedures Manual.
	(f) The State Ombudsman certifies a person as a staff ombudsman described in §88.2(30)(C)(iii) of this chapter if the person:
		(1) has not been convicted of an offense listed under Texas Health and Safety Code §250.006 during the time periods set forth in Texas Health and Safety Code §250.006, according to a criminal history record of the person obtained by the Office from the Texas Department of Public Safety;
		(2) meets one of the following;
			(A) does not have an individual conflict of interest, as described in §88.303(a) of this chapter, according to DADS form “Individual Conflict of Interest Screening of a Representative of the Office” completed by the person; or
			(B) has an individual conflict of interest that has been remedied by the State Ombudsman; and
		(3) successfully completes the certification training provided by the Office.

§88.103. Refusal, Suspension, and Termination of Certification of an Ombudsman.
	(a) The State Ombudsman refuses to initially certify:
		(1) a staff ombudsman, other than a managing local ombudsman, if the requirements in §88.102(a) of this subchapter (relating to Certification of an Ombudsman) are not met; 
		(2) a managing local ombudsman if the requirements in §88.102(b) of this subchapter are not met; and
		(3) a volunteer ombudsman if the requirements in §88.102(c) of this subchapter are not met.
	(b) The State Ombudsman refuses to renew certification of:
		(1) a staff ombudsman if the requirements in §88.102(e)(1) of this subchapter are not met; and
		(2) a volunteer ombudsman if the requirements in §88.102(e)(2) of this subchapter are not met.
	(c) The State Ombudsman may suspend certification of a certified ombudsman for good cause, as determined by the State Ombudsman, including if:
		(1) the certified ombudsman is not adequately performing the functions of the Ombudsman Program;
		(2) the certified ombudsman fails to complete continuing education in accordance with the Ombudsman Policies and Procedures Manual; 
		(3) an individual conflict of interest regarding the certified ombudsman is identified; or
		(4) the State Ombudsman is in the process of deciding whether to terminate the certified ombudsman’s certification. 
	(d) The State Ombudsman may terminate certification of a certified ombudsman for good cause, as determined by the State Ombudsman, including if:
		(1) the certified ombudsman is not adequately performing the functions of the Ombudsman Program;
		(2) the certified ombudsman fails to complete continuing education in accordance with the Ombudsman Policies and Procedures Manual;
		(3) the certified ombudsman does not disclose an individual conflict of interest regarding the certified ombudsman to the local ombudsman entity or host agency; 
		(4) an individual conflict of interest regarding the certified ombudsman is not removed or remedied, as described in §88.303 and §88.403 of this chapter (relating to Individual Conflicts of Interest Regarding a Local Ombudsman Entity and Conflicts of Interest Regarding a Host Agency); 
		(5) the certified ombudsman has been convicted of an offense listed under Texas Health and Safety Code §250.006 during the time periods set forth in Texas Health and Safety Code §250.006; 
		(6) the certified ombudsman acts in a manner that threatens the health, safety, welfare, or rights of residents or undermines the integrity of the Ombudsman Program; or
		(7) the certified ombudsman is no longer an employee or volunteer of the local ombudsman entity or host agency.
	(e) If the State Ombudsman has a concern about a representative of the Office, the State Ombudsman informs the local ombudsman entity and, if appropriate, the host agency about the concern and may:
		(1) work with the local ombudsman entity and the host agency to address the concern; and
		(2) develop a corrective action plan and request comments on the plan from the local ombudsman entity and the host agency.
	(f) The State Ombudsman immediately notifies the managing local ombudsman and, if appropriate, the host agency of a decision to refuse, suspend, or terminate certification of a certified ombudsman.
§88.104. Designation of a Local Ombudsman Entity.
	(a) The State Ombudsman may designate a local ombudsman entity to perform the functions of the Ombudsman Program in an ombudsman service area. 
	(b) The State Ombudsman does not designate a local ombudsman entity if the host agency or a governmental entity or nonprofit organization contracting with the host agency, as described in §88.2(16)(B) of this chapter (relating to Definitions):
		(1) has an organizational conflict of interest described in §88.403(a)(1) - (3) of this chapter (relating to Conflicts of Interest Regarding a Host Agency); or
		(2) has an organizational conflict of interest described in §88.403(a)(4) - (12) of this chapter that has not been removed or remedied as approved by the State Ombudsman in accordance with §88.403(e) of this chapter.
	(c) The State Ombudsman may remove the designation of a local ombudsman entity if:
		(1) the host agency or local ombudsman entity has policies, procedures, or practices that the State Ombudsman determines to be in conflict with the laws, rules, policies, or procedures governing the Ombudsman Program; or 
		(2) the host agency or local ombudsman entity fails to comply with the requirements of this chapter including:
			(A) not removing or remedying an organizational or individual conflict of interest as described in §88.303 of this chapter (relating to Conflicts of Interest Regarding a Local Ombudsman Entity) and §88.403 of this chapter;
			(B) not submitting a plan of correction required by §88.105(f) of this subchapter (relating to Fiscal Management and Monitoring of a Local Ombudsman Entity) or a modified plan of correction required by §88.105(g) of this subchapter; or
			(C) not obtaining approval by the Office of a plan of correction required by §88.105(f) of this subchapter or a modified plan of correction required by §88.105(g) of this subchapter.
	(d) If the State Ombudsman removes the designation of a local ombudsman entity, the Office notifies the local ombudsman entity and host agency, in writing, of the decision to remove the designation.
	(e) A host agency may request reconsideration of the State Ombudsman’s decision to remove the designation of the local ombudsman entity. To request a reconsideration of the decision, the host agency must, within 10 days after receiving the notification of removal of the designation, submit a written request for reconsideration and additional information supporting the request to the State Ombudsman.
	(f) If the removal of designation of a local ombudsman entity results in termination of the contract between HHSC and the host agency, the host agency may appeal the termination in accordance with §81.15 of this title (relating to Appeal Procedures for Area Agency on Aging Contractors).
§88.105. Fiscal Management and Monitoring of a Local Ombudsman Entity.
	(a) The State Ombudsman:
		(1) determines the use of the federal and state funds appropriated for the operation of the Office;
		(2) approves the allocation of federal and state funds to a host agency for the operation of the Ombudsman Program in accordance with subsection (b) of this section; and
		(3) determines that Ombudsman Program budgets and expenditures are for an appropriate amount and relate to functions of the Ombudsman Program. 
	(b) This subsection describes how the State Ombudsman distributes funds to a host agency for the operation of the Ombudsman Program in accordance with the Older Americans Act, §306(a)(9).
		(1) A host agency is allocated a base amount of $3,000 from federal funds appropriated or otherwise available for the Ombudsman Program. Additional federal funds are allocated as follows:
			(A) 75 percent of the additional funds is allocated based on the licensed capacity of nursing facilities in the ombudsman service area; and
			(B) 25 percent of the additional funds is allocated based on the number of certified ombudsmen in the ombudsman service area who actively performed functions of the Ombudsman Program during the previous state fiscal year.
		(2) A host agency is allocated funds from state general revenue funds appropriated or otherwise available for the Ombudsman Program based on the following factors:
			(A) the number of assisted living facilities in the ombudsman service area on or about July 1 of each year;
			(B) the number of assisted living facilities in the ombudsman service area located in a rural area, as determined by the State Ombudsman, on or about July 1 of each year; and
			(C) the type and licensed capacity of assisted living facilities in the ombudsman service area on or about July 1 of each year. 
	(c) The Office conducts an onsite visit or a desk review to monitor:
		(1) the performance of functions of the Ombudsman Program by a representative of the Office;
		(2) the compliance by a local ombudsman entity with Subchapter D of this chapter (relating to Requirements of a Local Ombudsman Entity); and
		(3) the compliance by a host agency with Subchapter E of this chapter (relating to Requirements of a Host Agency).
	(d) The Office conducts at least one onsite visit every three years. An onsite visit includes:
		(1) observing and evaluating a visit of a managing local ombudsman to an LTC facility; and
		(2) reviewing information regarding a local ombudsman entity’s compliance with subchapter D of this chapter, including documentation regarding:
			(A) the training of representatives of the Office;
			(B) identification of individual conflicts of interest; and
			(C) expenditures for the Ombudsman Program, such as timesheets and evidence supporting mileage reimbursement for representatives of the Office.
	(e) The Office:
		(1) selects a date for an onsite visit in consultation with the managing local ombudsman;
		(2) notifies the host agency of a scheduled onsite visit at least 30 days before the visit; and
		(3) within 30 days after the Office completes an onsite visit, provides to the local ombudsman entity and the host agency a written report containing findings from the visit.
	(f) The host agency must, within 30 days after receipt of the written report described in subsection (e)(3) of this section, submit a written plan of correction to the Office that describes:
		(1) the action that will be taken to correct each finding; and
		(2) the date by which each action will be completed.
	(g) Within 30 days after the date the Office receives the plan of correction required by subsection (f) of this section, the Office notifies the local ombudsman entity and host agency of whether the plan is approved or requires modification. If the Office approves the plan, the local ombudsman entity must complete the actions contained in the plan of correction by the dates in the plan. If the Office determines that the plan requires modification, the host agency must submit a modified written plan of correction within a time period determined by the Office for approval by the Office.
	(h) The Office may take one or both of the following actions to determine if the local ombudsman entity has completed the actions in accordance with an approved plan of correction or approved modified plan of correction:
		(1) request that the local ombudsman entity submit evidence of correction to the Office; or
		(2) visit the local ombudsman entity.
	(i) The Office:
		(1) may conduct a desk review at any time; and
		(2) conducts at least one desk review every three months to determine if a local ombudsman entity:
			(A) is in compliance with §88.305(a)(3) and (c)(2) of this chapter (relating to Complaints) and §88.307(a) of this chapter (relating to Requirements Regarding LTC Visits and Submitting Information to the Office); and
			(B) is making progress toward meeting performance measure projections required by §88.405(a) of this chapter (relating to Meeting Performance Measure Projections).
	(j) If the Office identifies an issue of non-compliance or other concern from a desk review, the Office sends the local ombudsman entity and host agency written results of the desk review within 30 days after the Office completes the desk review.
	(k) Upon request by a local ombudsman entity or host agency, the Office provides technical assistance to a local ombudsman entity or host agency regarding developing a plan of correction or addressing an issue of non-compliance or other concern from a desk review.
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STATUTORY AUTHORITY
The new section is proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals. 
The new section implements Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§88.201. Access to Facilities, Residents, and Resident Records.
	(a) The State Ombudsman and a representative of the Office have:
		(1) immediate, private, and unimpeded access to enter an LTC facility, in accordance with the Older Americans Act, §712(b)(1)(A) and 45 CFR §1324.11(e)(2)(i):
			(A) at any time during a facility’s regular business hours or regular visiting hours; and
			(B) at a time other than regular business hours or visiting hours, if the State Ombudsman or a certified ombudsman determines access may be required by the circumstances to be investigated;
		(2) immediate, private, and unimpeded access to a resident, in accordance with the Older Americans Act, §712(b)(1)(A) and 45 CFR §1324.11(e)(2)(ii); and
		(3) access to the name and contact information of a resident representative, if any, when the State Ombudsman or representative of the Office determines the information is needed to perform functions of the Ombudsman Program, in accordance with 45 CFR §1324.11(e)(2)(iii).
	(b) Disclosure of information by the State Ombudsman or a representative of the Office related to any complaint, including a description of the circumstances to be investigated, is subject to requirements in the Ombudsman Policies and Procedures Manual related to disclosure of confidential information.
	(c) The State Ombudsman and a certified ombudsman have immediate access:
		(1) in accordance with the Older Americans Act, §712(b)(1)(B), to all files, records, and other information concerning a resident, including an incident report involving the resident, if:
			(A) in accordance with 45 CFR §1324.11(e)(2)(iv)(A) or (B), the State Ombudsman or certified ombudsman has the consent of the resident or legally authorized representative;
			(B) in accordance with the Older Americans Act, §712(b)(1)(B)(i)(II), the resident is unable to communicate consent to access and has no legally authorized representative; or 
			(C) in accordance with 45 CFR §1324.11(e)(2)(iv)(C), such access is necessary to investigate a complaint and the following occurs:
				(i) the resident’s legally authorized representative refuses to give consent to access to the records, files, and other information;
				(ii) the State Ombudsman or certified ombudsman has reasonable cause to believe that the legally authorized representative is not acting in the best interests of the resident; and
				(iii) if it is the certified ombudsman seeking access to the records, files, or other information the certified ombudsman obtains the approval of the State Ombudsman to access the records, files, or other information without the legally authorized representative’s consent; and
			(2) in accordance with 45 CFR §1324.11(e)(2)(v), to the administrative records, policies, and documents of an LTC facility to which the residents or general public have access.
	(d) The rules adopted under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 45 CFR Part 160 and 45 CFR Part 164, subparts A and E, do not preclude an LTC facility from releasing protected health information or other identifying information regarding a resident to the State Ombudsman or a certified ombudsman if the requirements of subsections (a)(3) and (c) of this section are otherwise met. The State Ombudsman and a certified ombudsman are each a “health oversight agency” as that phrase is defined in 45 CFR §164.501.


TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 88 		STATE LONG-TERM CARE OMBUDSMAN PROGRAM
SUBCHAPTER D		REQUIREMENTS OF A LOCAL OMBUDSMAN ENTITY
RULE					§§88.301-88.310

Proposed action:
X	New


STATUTORY AUTHORITY
The new sections are proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals. 
The new sections implement Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§88.301. Requirements to Recommend Certification as an Ombudsman.
	(a) For a person to be certified as a staff ombudsman, other than a managing local ombudsman, in accordance with §88.102 of this chapter (relating to Certification of an Ombudsman), the local ombudsman entity must recommend to the Office that the person be certified, using DADS form “Certified Ombudsman Application.” The local ombudsman entity may make a recommendation only if:
		(1) the State Ombudsman approved the request for a host agency to hire the person to serve as a staff ombudsman, as described in §88.401(b) of this chapter (relating to Hiring and Terminating a Staff Ombudsman);
		(2) the person has not been convicted of an offense listed under Texas Health and Safety Code §250.006 during the time periods set forth in Texas Health and Safety Code §250.006;
		(3) the person does not have an individual conflict of interest, as described in §88.303(a) of this subchapter (relating to Conflicts of Interest Regarding a Local Ombudsman Entity) or has an individual conflict of interest that has been remedied, as described in §88.303 of this subchapter; and
		(4) the person successfully completes the certification training provided by the local ombudsman entity in accordance with the Ombudsman Policies and Procedures Manual.
	(b) For a person to be certified as a volunteer ombudsman in accordance with §88.102 of this chapter, the local ombudsman entity must recommend to the Office that the person be certified, using DADS form “Certified Ombudsman Application.” The local ombudsman entity may make a recommendation only if:
		(1) the person meets the criteria in subsection (a)(2) - (4) of this section; and
		(2) the person successfully completes an internship in accordance with the Ombudsman Policies and Procedures Manual.
§88.302. Requirement to Ensure a Representative of the Office Performs Functions of the Ombudsman Program.
	(a) A local ombudsman entity must ensure that:
		(1) a certified ombudsman performs the functions described in the Older Americans Act, §712(a)(3) and (5) and 45 CFR §1324.19(a), including:
			(A) identifying, investigating, and resolving complaints, made by or on behalf of residents, that relate to action, inaction, or decisions that may adversely affect the health, safety, welfare, or rights of residents;
			(B) providing services to protect the health safety, welfare, and rights of residents;
			(C) providing residents with information about the Ombudsman Program; 
			(D) making regular visits to residents in LTC facilities, as well as promptly responding to requests received by telephone, mail, and electronic means;
			(E) representing the interests of residents before governmental agencies, and pursuing administrative, legal, and other remedies to protect residents;
			(F) analyzing, commenting on, making recommendations, and monitoring the development and implementation of laws, rules, regulations, and other policies and actions that pertain to the health, safety, welfare, and rights of residents, with respect to the adequacy of LTC facilities and services; and 
			(G) coordinating with and promoting the development of citizen organizations, including resident and family councils; 
		(2) a representative of the Office:
			(A) consults with the Office before:
				(i) commenting on or recommending changes to a public official or governmental entity regarding the development and implementation of laws, rules, regulations, and other policies and actions that pertain to the health, safety, welfare, and rights of residents, with respect to the adequacy of LTC facilities and services; or
				(ii) providing information to a legislator or the media regarding a problem or concern about a resident or a recommendation related to the problem or concern; 
			(B) promptly responds to a request from the Office regarding a request for information from a legislator or the media; and
			(C) complies with the following:
				(i) the Ombudsman Policies and Procedures Manual available on the DADS website;
				(ii) the Ombudsman Program Protocols available on the DADS website; and
				(iii) the Ombudsman Certification Training Manual available on the DADS website; 
		(3) a staff ombudsman:
			(A) completes continuing education provided by the Office as required by §88.102(e)(1)(B) of this chapter (relating to Certification of an Ombudsman); and
			(B) is evaluated annually to determine if the staff ombudsman demonstrates compliance with the Ombudsman Certification Training Manual and the Ombudsman Policies and Procedures Manual; and
		(4) a volunteer ombudsman:
			(A) completes continuing education provided by the local ombudsman entity in accordance with the Ombudsman Policies and Procedures Manual; and
			(B) is evaluated annually to determine if the volunteer ombudsman demonstrates compliance with the Ombudsman Certification Training Manual and the Ombudsman Policies and Procedures Manual.
	(b) In accordance with 45 CFR §1324.11(e)(5)(i), Texas Government Code §556.006 and Texas Local Government Code §391.0116, which prohibit lobbying and other advocacy activities by employees of the state, a council of governments, or regional planning commission, do not apply to a certified ombudsman performing the functions described in subsection (a)(1)(F) of this section.
	(c) If a local ombudsman entity determines that a certified ombudsman is not demonstrating compliance with the Ombudsman Certification Training Manual or the Ombudsman Policies and Procedures Manual or identifies a concern with a certified ombudsman’s performance, the local ombudsman entity:
		(1) must address the performance concern or resolve the failure to demonstrate compliance; and
		(2) may request technical assistance from the Office in complying with paragraph (1) of this subsection.
	(d) A local ombudsman entity may recommend to the State Ombudsman that a certified ombudsman’s certification be suspended or terminated.
§88.303. Individual Conflicts of Interest Regarding a Local Ombudsman Entity.
	(a) An individual conflict of interest is a situation in which a person is involved in multiple interests, financial or otherwise, that could affect the effectiveness and credibility of the Ombudsman Program. An individual conflict of interest includes a representative of the Office or an immediate family member of a representative of the Office doing any of the following:
		(1) having direct involvement in the licensing, surveying, or certification of an LTC facility, a HCSSA, a DAHS facility, a nursing facility administrator, or a nurse aide;
		(2) having ownership or investment interest (represented by equity, debt, or other financial relationship) in an LTC facility, a HCSSA, or a DAHS facility;
		(3) managing or being employed in an LTC facility, a HCSSA, or a DAHS facility;
		(4) being employed by an LTC facility within the 12 months before performing functions of the Ombudsman Program;
		(5) accepting gifts, gratuities, or other consideration from an LTC facility or from a resident of such an LTC facility or the resident’s family; 
		(6) accepting money or any other consideration from anyone other than the local ombudsman entity or host agency for performing functions of the Ombudsman Program;
		(7) receiving or having the right to receive, directly or indirectly, remuneration (in cash or in kind) under a compensation arrangement with an owner or operator of an LTC facility, a HCSSA, or a DAHS facility;
		(8) being involved in PASRR screenings for LTC facility placements other than responding to a complaint made to the Ombudsman Program;
		(9) determining eligibility regarding Medicaid or other public benefits for residents;
		(10) being employed by a managed care organization that provides services to residents;
		(11) serving as a representative of the Office for an LTC facility in the ombudsman service area in which a relative of the representative resides or works;
		(12) acting as a decision-maker or legally authorized representative for a resident in the ombudsman service area, including providing adult protective services as described in Texas Human Resources Code, Chapter 48;
		(13) being a resident; or
		(14) being a member of a board or council that represents the interests of an LTC facility.
	(b) A local ombudsman entity must ensure that DADS form “Individual Conflict of Interest Screening of a Representative of the Office” is completed by:
		(1) an applicant for a volunteer ombudsman position before performing functions of the Ombudsman Program; and
		(2) a certified ombudsman, other than a managing local ombudsman:
			(A) at least once a year; and
			(B) if the local ombudsman entity identifies an individual conflict of interest involving the certified ombudsman. 
	(c) A local ombudsman entity must require a representative of the Office to immediately notify the local ombudsman entity of an individual conflict of interest regarding a representative of the Office.
	(d) If a local ombudsman entity identifies an individual conflict of interest: 
		(1) regarding a representative of the Office other than the managing local ombudsman, within 30 days after identifying the conflict, the local ombudsman entity must:
			(A) complete DADS form “Conflict of Interest Identification, Removal, and Remedy,” including a recommended action to remove or remedy the conflict of interest, if possible; and
			(B) submit the completed form to the Office; and
		(2) regarding the managing local ombudsman, the local ombudsman entity must immediately notify the host agency so the host agency can comply with §88.403(d) of this chapter (relating to Conflicts of Interest Regarding a Host Agency).
	(e) If the Office receives a completed form as described in subsection (d)(1) of this section, the State Ombudsman reviews the form and:
		(1) approves, modifies, or rejects the recommended action to remove or remedy the conflict of interest; or
		(2) if it is not possible to remove or remedy the conflict of interest, refuses or terminates certification of the person with the individual conflict of interest. 
§88.304. Disclosure of Confidential Information; Exclusion from Reporting Requirements Regarding Abuse, Neglect, or Exploitation; and Provision of Records to the Office.
	(a) Information identifying a resident or complainant is confidential. Such information includes:
		(1) the name of the resident or complainant;
		(2) information about the resident’s medical condition;
		(3) the resident’s medical history;
		(4) the resident’s social history, which includes occupation, residences, and information about a resident’s family;
		(5) the resident’s source of payment;
		(6) information about the resident’s personal life; and
		(7) information from a communication between a resident and a representative of the Office.
	(b) A local ombudsman entity must ensure that a disclosure of confidential information that is not written information complies with the Older Americans Act, §712(d), 45 CFR §1324.11(e)(3), and the Ombudsman Policies and Procedures Manual.
	(c) A response to a request to disclose written confidential information must be in accordance with this subsection.
		(1) If a representative of the Office receives a request to disclose written confidential information as described in subsection (a) of this section, including a subpoena, the representative must immediately:
			(A) notify the State Ombudsman of the request; and
			(B) provide the State Ombudsman with any communication from the requestor.
		(2) If the State Ombudsman receives a request to disclose written confidential information, the State Ombudsman:
			(A) sends written acknowledgement of receipt of the request to the representative of the Office;
			(B) reviews the request and responds to the requestor within a time frame required by applicable state or federal law; and
			(C) sends a copy of the response to the local ombudsman entity.
	(d) In accordance with 45 CFR §1324.11(e)(3)(iv), a representative of the Office must not, except as provided in §1324.19(b)(5) - (8), report allegations of abuse, neglect, or exploitation under state law, including Texas Human Resources Code, Chapter 48, without appropriate consent or court order. This prohibition applies:
		(1) regardless of whether a representative of the Office is required to report allegations of abuse, neglect, or exploitation under professional licensure standards; and
		(2) to a representative of the Office only in the performance of functions of the Ombudsman Program.
	(e) A local ombudsman entity must, at the request of the Office, immediately provide Ombudsman Program records to the Office.
§88.305. Complaints.
	(a) A local ombudsman entity must:
		(1) ensure that a person is allowed to make a complaint as follows:
			(A) in writing, including by email;
			(B) in person; and
			(C) by telephone;
		(2) initiate a complaint if the local ombudsman entity becomes aware of circumstances that may adversely affect the health, safety, welfare, or rights of a resident;
		(3) respond to the complainant within two business days after receipt of the complaint, except as provided in subsection (c)(2) of this section regarding a complaint that is an allegation of abuse, neglect, or exploitation of a resident; and
		(4) ensure that a certified ombudsman initiates an investigation of a complaint as soon as practicable after receipt of the complaint.
	(b) A local ombudsman entity must ensure that a certified ombudsman investigates complaints in accordance with this subsection.
		(1) If a certified ombudsman receives a complaint, the certified ombudsman must:
			(A) document the nature of the complaint;
			(B) determine:
				(i) whether the complaint is appropriate for the certified ombudsman to investigate;
				(ii) if any attempts have been made to resolve the complaint; and
				(iii) the outcome sought by the complainant;
			(C) if the complainant is not the resident, inform the complainant that the complaint will be investigated only if:
				(i) the resident or legally authorized representative consents to the investigation; or
				(ii) in accordance with 45 CFR §1324.19(b)(2)(iii), the resident is unable to consent and has no legally authorized representative; and
			(D) in accordance with the Ombudsman Policies and Procedures Manual:
				(i) seek the consent of the resident or legally authorized representative to investigate the complaint; or
				(ii) determine if authority exists to investigate the complaint because, in accordance with 45 CFR §1324.19(b)(2)(iii), the resident is unable to consent and has no legally authorized representative.
		(2) If the complainant is the resident and the certified ombudsman has determined the complaint is appropriate for ombudsman investigation and has obtained consent to investigate the complaint or has authority to investigate the complaint in accordance with 45 CFR §1324.19(b)(2)(iii), the certified ombudsman must:
			(A) determine what, if any, federal or state law or rule applies to the complaint;
			(B) observe the environment of the resident and situations in the LTC facility related to the complaint;
			(C) interview relevant witnesses;
			(D) review relevant records, if necessary, including confidential information if consent or other authority is obtained in accordance with the Ombudsman Policies and Procedures Manual;
			(E) if the complaint relates to a regulatory violation, inform the resident of the option to report the complaint to the appropriate regulatory or law enforcement authority;
			(F) work with the resident to develop a plan of action for resolution of the complaint;
			(G) encourage the resident to participate in the process to resolve the complaint; and
			(H) determine the resident’s satisfaction with the outcome of the investigation.
		(3) If the complainant is not the resident and the certified ombudsman has determined the complaint is appropriate for ombudsman investigation and has obtained consent to investigate the complaint, the certified ombudsman must:
			(A) communicate with the resident about the complaint and obtain the resident’s perspective about the complaint, if the resident is able to communicate;
			(B) determine what, if any, federal or state law or rule applies to the complaint;
			(C) inform the resident or legally authorized representative of the residents’ rights and other law related to the complaint;
			(D) observe the environment of the resident and situations in the LTC facility related to the complaint;
			(E) interview relevant witnesses;
			(F) review relevant records, if necessary, including confidential records if consent or other authority is obtained in accordance with the Ombudsman Policies and Procedures Manual;
			(G) if the complaint relates to a regulatory violation, inform the resident or the legally authorized representative of the option to report the complaint to the appropriate regulatory or law enforcement authority;
			(H) work with the resident or legally authorized representative to develop a plan of action for resolution of the complaint;
			(I) encourage the resident or legally authorized representative to participate in the process to resolve the complaint; and
			(J) determine the resident’s or legally authorized representative’s satisfaction with the outcome.
		(4) If the complainant is not the resident and the certified ombudsman has determined the complaint is appropriate for ombudsman investigation and has authority to investigate the complaint in accordance with 45 CFR §1324.19(b)(2)(iii), the certified ombudsman must:
			(A) determine what, if any, federal or state law, regulation, or rule applies to the complaint;
			(B) determine how many residents are potentially affected by the complaint;
			(C) observe the environment of the resident and situations in the LTC facility related to the complaint;
			(D) interview relevant witnesses;
			(E) review relevant records, if necessary, including confidential records if consent or other authority is obtained in accordance with the Ombudsman Policies and Procedures Manual; and
			(F) determine whether the complaint is satisfactorily resolved.
		(5) If the resident or legally authorized representative declines to consent to have the complaint investigated, the certified ombudsman must:
			(A) not investigate the complaint;
			(B) inform the complainant that the complaint will not be investigated because the resident or legally authorized representative declined to consent; and
			(C) advise the complainant of his or her options to pursue resolution.
		(6) If a certified ombudsman identifies a complaint that affects a substantial number of residents in an LTC facility, the certified ombudsman may investigate and work to resolve the complaint without obtaining consent from each resident to investigate the complaint. In investigating the complaint, a certified ombudsman may review confidential records only if consent or other authority is obtained in accordance with the Ombudsman Policies and Procedures Manual.
		(7) A certified ombudsman must document the complaint investigation in the ombudsman database in accordance with the Ombudsman Policies and Procedures Manual.
	(c) If a complaint is an allegation of abuse, neglect, or exploitation of a resident, a certified ombudsman:
		(1) must not investigate whether abuse, neglect, or exploitation of a resident has occurred;
		(2) within one business day after receipt of the complaint, inform the complainant of the appropriate investigative authority to report the allegation; and
		(3) comply with the Ombudsman Policies and Procedures Manual.
	(d) In accordance with 45 CFR §1324.11(e)(3)(iv), a representative of the Office must not, except as provided in §1324.19(b)(5) - (8), report allegations of abuse, neglect, or exploitation under state law, including Texas Human Resources Code, Chapter 48, without appropriate consent or court order.
	(e) Confidential information described in §88.304(a) of this subchapter (relating to Disclosure of Confidential Information; Exclusion from Reporting Requirements Regarding Abuse, Neglect, or Exploitation; and Provision of Records to the Office) may only be disclosed in accordance with §88.304 of this subchapter.
§88.306. Compliance with Documents of the Office.
A local ombudsman entity must comply with:
	(1) the Ombudsman Policies and Procedures Manual available on the DADS website;
	(2) the Ombudsman Program Protocols available on the DADS website; and
	(3) the Ombudsman Certification Training Manual available on the DADS website.
§88.307. Requirements Regarding LTC Visits and Submitting Information to the Office.
	(a) A local ombudsman entity must ensure each LTC facility in the ombudsman service area is visited by a certified ombudsman in accordance with the Ombudsman Policies and Procedures Manual during each federal fiscal year to: 
		(1) monitor residents' health, safety, welfare, and rights; and
		(2) receive, investigate, and resolve complaints on behalf of residents.
	(b) A local ombudsman entity must submit activities and casework, as described in the Ombudsman Policies and Procedures Manual, to the Office by entering information into the ombudsman database by 8:00 a.m. on:
		(1) the 16th day of each month if the 16th is a business day; or
		(2) if the 16th day of the month is not a business day, the first business day immediately following the 16th.
§88.308. Ombudsman Program Logo and Communications to the Public.
	(a) The local ombudsman entity must obtain approval by the Office of materials to be distributed to persons other than representatives of the Office, before the materials are distributed. 
	(b) If a local ombudsman entity uses a logo on printed materials created by the local ombudsman entity, the local ombudsman entity must use the logo approved by the Office. A host agency may use its logo on printed materials in addition to the logo approved by the Office.
	(c) A local ombudsman entity must ensure that an outgoing message for the telephone of a staff ombudsman includes:
		(1) a statement that the staff ombudsman works in the Ombudsman Program; and
		(2) that a message left by the caller will be confidential.
	(d) A local ombudsman entity may request technical assistance from the Office regarding website content related to the Ombudsman Program.
§88.309. Grievances Regarding Performance of a Representative of the Office or Certification Decisions by the State Ombudsman.
	(a) A grievance regarding the performance of functions of the Ombudsman Program by a representative of the Office, other than a grievance about the managing local ombudsman, is addressed in accordance with this subsection. 
		(1) The local ombudsman entity must:
			(A) ensure that a grievance may be submitted:
				(i) in writing, in person, or by telephone; and
				(ii) anonymously;
			(B) request, but not require disclosure of, the name and contact information of a grievant;
			(C) document the nature of the grievance in detail;
			(D) document the name of the person who conducted the investigation required by subparagraph (F)(ii) of this paragraph;
			(E) document the name of persons contacted during the investigation;
			(F) within 30 days after receiving the grievance:
				(i) notify the representative of the Office who is the subject of the grievance that a grievance was submitted;
				(ii) investigate the grievance;
				(iii) develop a proposed response to the grievant, including actions to be taken, if any;
				(iv) submit the following information to the Office:
					(I) the information described in subparagraphs (C) - (E) of this paragraph;
					(II) a description of the activities conducted during the investigation; and
					(III) the proposed response to the grievant as required by clause (iii) of this subparagraph.
		(2) If the Office receives the information regarding a grievance described in paragraph (1)(F)(iv) of this subsection, the State Ombudsman:
			(A) reviews the information; and
			(B) approves or modifies the proposed response to the grievant developed by the local ombudsman entity.
		(3) The local ombudsman entity must send a response to the grievant as approved or modified by the State Ombudsman.
	(b) A grievance regarding the performance of functions of the Ombudsman Program by a managing local ombudsman is addressed in accordance with this subsection. 
		(1) A grievance about the managing local ombudsman must be submitted to the Office.
		(2) If the Office receives a grievance about a managing local ombudsman, the Office:
			(A) investigates the grievance, including interviewing employees of the host agency;
			(B) informs the host agency of the actions to be taken, if any; and
			(C) sends a response to the grievant.
	(c) A person may file a grievance regarding the refusal, suspension, or termination of certification of a representative of the Office by the State Ombudsman in accordance with this subsection.
		(1) The grievant must complete DADS form “Grievance Regarding Ombudsman Certification Decision” and submit the completed form to the Office.
		(2) If the Office receives a completed form described in paragraph (1) of this subsection, the State Ombudsman reviews the form, takes any necessary action, and sends a response to the grievant.
		(3) The grievant may request a reconsideration of the State Ombudsman’s decision. To request a reconsideration, the grievant must, within 10 days after receiving the decision, submit the following to the State Ombudsman:
			(A) a written request for reconsideration; and
			(B) any additional information supporting the request.
§88.310. Prohibition of Interference and Retaliation by a Local Ombudsman Entity.
A local ombudsman entity must not:
	(1) willfully interfere with the State Ombudsman or a representative of the Office performing any of the functions of the Ombudsman Program; 
	(2) retaliate against the State Ombudsman or a representative of the Office:
		(A) with respect to a resident, employee of an LTC facility, or other person filing a complaint with, providing information to, or otherwise cooperating with a representative of the Office; or
		(B) for performance of the functions, responsibilities, or duties described in 45 CFR §1324.13 and §1324.19 and this chapter, including prohibiting a representative of the Office from commenting or recommending changes as described in §88.302(a)(1)(F) of this subchapter (relating to Requirement to Ensure a Representative of the Office Performs Functions of the Ombudsman Program); or
	(3) have personnel policies or practices that prohibit a representative of the Office from performing the functions of the Ombudsman Program or from adhering to the requirements of the Older Americans Act, §712.


TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 1				DEPARTMENT OF AGING AND DISABILITY SERVICES
CHAPTER 88 		STATE LONG-TERM CARE OMBUDSMAN PROGRAM
SUBCHAPTER E		REQUIREMENTS OF A HOST AGENCY
RULE					§§88.401-88.407

Proposed action:
X	New


STATUTORY AUTHORITY
The new sections are proposed under Texas Government Code, §531.0055, which provides that the HHSC executive commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including DADS; and Texas Human Resources Code, §101A.051 which provides that the HHSC executive commissioner shall adopt rules regarding the administration by DADS of programs and services for older individuals.
The new sections implement Texas Government Code, §531.0055 and Texas Human Resources Code, §101A.051.
§88.401. Hiring and Terminating a Staff Ombudsman.
	(a) In accordance with 45 CFR §1324.11(e)(1)(iv), a host agency must coordinate with the Office about the hiring and termination of a staff ombudsman. 
	(b) Before a person is hired to serve as a staff ombudsman, including the hiring or promotion of a person to serve as a managing local ombudsman, the host agency must obtain approval from the State Ombudsman.
		(1) To request approval, the host agency must ensure that the following documentation is submitted to the Office:
			(A) the applicant’s resume or job application;
			(B) DADS form “Individual Conflict of Interest Screening of a Representative of the Office” as evidence of screening for an individual conflict of interest and, if a conflict is identified, a proposed removal or remedy plan for the conflict, using DADS form “Conflict of Interest Identification, Removal, and Remedy”; and
			(C) one of the following:
				(i) consent by the applicant for a criminal history check, using DADS form “Consent for Criminal History Check”; or
				(ii) the criminal history record of the applicant from the Texas Department of Public Safety obtained directly by the host agency or through a private agency.
		(2) Within two business days after receiving the documentation described in paragraph (1) of this subsection, the State Ombudsman reviews the documentation and notifies the requestor of whether the request to hire the person is approved.
		(3) The State Ombudsman approves a request to hire a person to serve as a staff ombudsman if the person:
			(A) has not been convicted of an offense listed under Texas Health and Safety Code §250.006 during the time periods set forth in Texas Health and Safety Code §250.006, and does not have criminal history that would pose a threat to the health, safety, welfare, and rights of a resident, as determined by the State Ombudsman; 
			(B) does not have an individual conflict of interest, as described in §88.303(a) of this chapter (relating to Individual Conflicts of Interest Regarding a Local Ombudsman Entity), or has an individual conflict of interest that has been remedied, as described in §88.303 of this chapter or §88.403 of this subchapter (relating to Conflicts of Interest Regarding a Host Agency); and
			(C) has one of the following:
				(i) a bachelor’s or advanced degree from an accredited college or university; or
				(ii) a high school diploma or a certificate recognized by the state in which it was issued as the equivalent of a high school diploma and at least four years of one, or a combination, of the following:
					(I) paid experience in a social, behavioral, health, or human service field; or 
					(II) experience as a certified ombudsman. 
	(c) A host agency may request technical assistance from the Office for the purpose of hiring and terminating a staff ombudsman.
	(d) A host agency must ensure that, if an employee who is a representative of the Office is terminated, the Office is notified of the termination, in writing, within one business day after the effective date of termination.
§88.402. Ensuring Compliance by a Local Ombudsman Entity, Requirements Regarding a Managing Local Ombudsman, and Personnel Management.
	(a) A host agency must ensure that a local ombudsman entity complies with Subchapter D of this chapter (relating to Requirements of a Local Ombudsman Entity).
	(b) A host agency must ensure that a local ombudsman entity has a managing local ombudsman. 
	(c) A host agency must ensure that a managing local ombudsman:
		(1) is the primary contact for the local ombudsman entity; 
		(2) participates in making the decision to hire and terminate a staff ombudsman; 
		(3) decides whether the local ombudsman entity recommends to the Office that a person be approved as a certified ombudsman in accordance with §88.301 of this chapter (relating to Requirements to Recommend Certification as an Ombudsman); and
		(4) except as permitted by subsection (d) of this section, serves on a full-time basis in performing duties of the managing local ombudsman.
	(d) A host agency may request that the State Ombudsman waive the requirement for the managing local ombudsman to serve on a full-time basis.
		(1) To make a request to waive the requirement, the host agency must:
			(A) complete DADS form “Waiver Request for Full-Time Requirement of a Managing Local Ombudsman”; and
			(B) submit the form to the State Ombudsman before the beginning of the federal fiscal year that the host agency is requesting the requirement be waived.
		(2) Within two business days after receiving a completed form as described in paragraph (1) of this subsection, the State Ombudsman reviews the request and notifies the host agency of whether the request is approved.
		(3) The State Ombudsman approves a request only if the host agency demonstrates that:
			(A) funding is not available for a full-time staff ombudsman position; and
			(B) if the managing local ombudsman position is combined with another function within the host agency, any conflict of interest is removed or remedied as required by §88.403 of this subchapter (relating to Conflicts of Interest Regarding a Host Agency).
		(4) Any approval of a request to waive the requirement for the managing local ombudsman to serve on a full-time basis is only for the fiscal year for which the request was submitted. 
	(e) In accordance with 45 CFR § 1324.17(a), a host agency is responsible for the personnel management, but not the programmatic oversight, of a representative of the Office who works for the host agency. Personnel management includes:
		(1) hiring and terminating a staff ombudsman as described in §88.401 of this subchapter (relating to Hiring and Terminating a Staff Ombudsman) and subsection (c)(2) of this section;
		(2) overseeing compliance with host agency policies by a representative of the Office;
		(3) collecting timesheets from a staff ombudsman to demonstrate work performance;
		(4) determining salary and benefits for a staff ombudsman;
		(5) evaluating job performance of a staff ombudsman;
		(6) assigning work space and equipment for a staff ombudsman; and
		(7) performing payroll and accounting activities regarding the local ombudsman entity.
	(f) A host agency may request technical assistance from the Office for the purpose of evaluating the job performance of a staff ombudsman.
§88.403. Conflicts of Interest Regarding a Host Agency.
	(a) A conflict of interest is a situation in which a person or organization is involved in multiple interests, financial or otherwise, that could affect the effectiveness and credibility of the Ombudsman Program. An organizational conflict of interest includes a host agency or governmental entity or nonprofit organization contracting with a host agency as described in §88.2(16)(B) of this chapter (relating to Definitions):
		(1) having any ownership, operational, or investment interest in, or receiving grants or donations from, an LTC facility; 
		(2) being an association of LTC facilities or an affiliate of such an association;
		(3) having responsibility for licensing, surveying, or certifying LTC facilities;
		(4) having a governing board member with an ownership, investment, or employment interest in an LTC facility;
		(5) providing long-term care to residents of LTC facilities, including the provision of personnel for LTC facilities or the operation of programs that control access to, or services of, LTC facilities;
		(6) providing long-term care coordination or case management for residents of LTC facilities;
		(7) setting reimbursement rates for LTC facilities;
		(8) providing adult protective services, as described in Texas Human Resources Code, Chapter 48;
		(9) determining eligibility regarding Medicaid or other public benefits for residents of LTC facilities;
		(10) conducting PASRR screening for LTC facility placements;
		(11) making decisions regarding admission of residents to, or discharge of residents from, LTC facilities; or 
		(12) providing guardianship, conservatorship, or other fiduciary or surrogate decision-making services for residents of LTC facilities.
	(b) Within 30 days after identifying an organizational conflict of interest, the host agency must:
		(1) complete DADS form “Conflict of Interest Identification, Removal, and Remedy,” including a recommended action to:
			(A) remove a conflict of interest described in subsection (a)(1) - (3) of this section; and
			(B) remove or remedy a conflict of interest described in subsection (a)(4) - (12) of this section; and
		(2) submit the completed form to the Office. 
	(c) A host agency must ensure that DADS form “Individual Conflict of Interest Screening of a Representative of the Office,” is completed by a managing local ombudsman:
		(1) at least once a year; and
		(2) if the host agency identifies an individual conflict of interest, as defined in §88.303(a) of this chapter (relating to Individual Conflicts of Interest Regarding a Local Ombudsman Entity), involving the managing local ombudsman. 
	(d) Within five business days after identifying an individual conflict of interest regarding a managing local ombudsman, the host agency must:
		(1) complete DADS form “Conflict of Interest Identification, Removal, and Remedy,” including a recommended action to remove or remedy the conflict of interest; and
		(2) submit the completed form to the Office. 
	(e) If the Office receives a completed form described in subsection (b) or (d) of this section, the State Ombudsman reviews the form and approves, modifies, or rejects the recommended action to remove or remedy the conflict of interest. 
		(1) If it is not possible to remove or remedy an organizational conflict of interest of the host agency, the State Ombudsman removes the designation of the local ombudsman entity, as described in §88.104(c)(2)(A) of this chapter (relating to Designation of a Local Ombudsman Entity). 
		(2) If it is not possible to remove or remedy an individual conflict of interest of the managing local ombudsman, the State Ombudsman refuses to initially certify or terminates certification of the managing local ombudsman as described in §88.103(a)(2) and (d)(4) of this chapter (relating to Refusal, Suspension, and Termination of Certification of an Ombudsman).
§88.404. Provision of Records to the Office, Disclosure of Confidential Information, and Allegations of Abuse, Neglect, or Exploitation.
	(a) In accordance with the Older Americans Act, §712(d)(2)(A) and 45 CFR §1324.13(e)(1), the State Ombudsman has the sole authority to make determinations concerning the disclosure of confidential information, as described in §88.304(a) of this chapter (relating to Disclosure of Confidential Information, Exclusion from Reporting Requirements Regarding Abuse, Neglect, and Exploitation, and Provision of Records to the Office).
	(b) A request to disclose written confidential information is responded to in accordance with this subsection. 
		(1) If a person who is not a representative of the Office but works for a host agency or governmental entity or nonprofit organization contracting with a host agency, as described in §88.2(16)(B) of this chapter (relating to Definitions), receives a request to disclose written confidential information, as described in §88.304(a) of this chapter, the host agency must ensure that the State Ombudsman is immediately:
			(A) notified of the request; and
			(B) provided any communication from the requestor. 
		(2) If the State Ombudsman receives a request to disclose written confidential information, the State Ombudsman:
			(A) sends written acknowledgement of receipt of the request to the host agency;
			(B) reviews the request and responds to the requestor within a time frame required by applicable state or federal law; and 
			(C) sends a copy of the response to the host agency.
	(c) A host agency must ensure that, except as provided in 45 CFR §1324.19(b)(5) - (8), a representative of the Office is not required to report allegations of abuse, neglect, or exploitation under state law, including Texas Human Resources Code, Chapter 48, without appropriate consent or court order.
	(d) A host agency must, at the request of the Office, immediately provide Ombudsman Program records that do not contain confidential information, such as timesheets and evidence supporting mileage reimbursement for representatives of the Office, to the Office.
§88.405. Meeting Performance Measure Projections.
	(a) A host agency must work with the local ombudsman entity to develop the following performance measure projections for a state fiscal year:
		(1) the number of certified ombudsmen who will, during a state fiscal year:
			(A) conduct visits at LTC facilities; and 
			(B) identify and investigate complaints;
		(2) the number of visits to assisted living facilities by certified ombudsmen that will occur during a state fiscal year;
		(3) the number of assisted living facilities that will receive at least one visit by a certified ombudsman in a state fiscal year; and
		(4) the percentage of complaints that will be resolved or partially resolved in a state fiscal year. 
	(b)	A host agency must submit the performance measure projections required by subsection (a) of this section to the HHSC Office of the Area Agencies on Aging. The HHSC Office of the Area Agencies on Aging sends the performance measure projections to the Office. The Office reviews the form and approves, modifies, or rejects the proposed performance measure projections.
	(c) A host agency may request that an approved performance measure projection be revised in accordance with this subsection. 
		(1) To make such a request, the host agency must:
			(A) complete DADS form “Key Performance Measure Target Revision,” and
			(B) submit the completed form to the HHSC Office of the Area Agencies on Aging.
		(2) The HHSC Office of the Area Agencies on Aging sends the completed form to the Office. The Office reviews the form and approves, modifies, or rejects the request to revise the performance measure projection. 
	(d) A host agency must ensure that a local ombudsman entity, by the end of each state fiscal year, meets the approved projections described in subsection (a) of this section by:
		(1) being within a variance of minus five percent of the projections; or
		(2) exceeding the projections.
§88.406. Requirements Regarding Expenditures for the Ombudsman Program.
	(a) A host agency must, for the Ombudsman Program implemented by a local ombudsman entity, expend for a federal fiscal year at least the amount of federal funds expended in the federal fiscal year 2000. 
	(b) A function of the Ombudsman Program performed by a local ombudsman entity that is paid for with funds allocated by HHSC must be an allowable activity in accordance with the Ombudsman Policies and Procedures Manual.
	(c) A purchase of a service, material, equipment, or good by a host agency for the Ombudsman Program implemented by a local ombudsman entity with funds allocated by HHSC must meet the criteria described in 45 CFR Part 75 (relating to Uniform Administrative Requirements, Cost Principles, and Audit Requirements for HHS Awards).
§88.407. Prohibition of Interference and Retaliation by a Host Agency.
	(a) A host agency must not:
		(1) willfully interfere with the State Ombudsman or a representative of the Office performing any of the functions of the Ombudsman Program, which includes:
			(A) prohibiting a representative of the Office from:
				(i) commenting or recommending changes, as described in §88.302(a)(1)(F) of this chapter (relating to Requirement to Ensure a Representative of the Office Performs Functions of the Ombudsman Program);
				(ii) submitting comments to the Office regarding proposed legislation; or
				(iii) responding to a question from a legislator or the media regarding a problem that pertains to an LTC facility or service, or to the health, safety, welfare, and rights of residents; and
			(B) requiring a representative of the Office to obtain approval from the host agency before submitting testimony at a legislative hearing; or
		(2) retaliate against the State Ombudsman or a representative of the Office: 
			(A) with respect to a resident, employee of an LTC facility, or other person filing a complaint with, providing information to, or otherwise cooperating with, a representative of the Office; or
			(B) for performance of the functions, responsibilities, or duties described in 45 CFR §1324.13 and §1324.19 and this chapter; or
		(3) have personnel policies or practices that prohibit a representative of the Office from performing the functions of the Ombudsman Program or from adhering to the requirements of the Older Americans Act, §712.
	(b) A host agency must ensure that a governmental entity or nonprofit organization contracting with a host agency, as described in §88.2(16)(B) of this chapter (relating to Definitions), complies with subsection (a) of this section as if the entity or organization is a host agency.
	(c) A host agency may require a representative of the Office to notify the host agency of:
		(1) comments or recommendations made in accordance with §88.302(a)(1)(F) of this chapter; and
		(2) subject to disclosure requirements in §88.304 of this chapter (relating to Disclosure of Confidential Information; Exclusion from Reporting Requirements Regarding Abuse, Neglect, or Exploitation; and Provision of Records to the Office):
			(A) information being sent to a legislator or the media regarding a problem or concern about a resident or a recommendation related to the problem or concern, as described in §88.302 (a)(2)(A)(ii) of this chapter; and
			(B) a response to a request for information from a legislator or the media, as described in §88.302(a)(2)(B) of this chapter.
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