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SUBJECT:  Child Protective Services Intake, Investigation, and Assessment
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The proposed edits to §700.516 in Title 40, Texas Administrative Code (TAC), Chapter 700, Subchapter E, relating to Child Protective Services Intake, Investigation, and Assessment primarily clarify that if a designated perpetrator submits a written request for an administrative review of investigation findings (ARIF), the individual must respond to attempts made by the Department of Family and Protective Services (DFPS) to schedule the review.  If DFPS is unable to make contact with the individual and the individual does not respond to the attempts to make contact within 30 days of the initial contact attempt, DFPS will not proceed with the review and the individual waives his or her right to an ARIF.  However, if the individual subsequently contacts DFPS after the specified timeframe, DFPS may reschedule the review if it determines good reason existed for exceeding the timeframe.  In addition, the edits update the procedure for conducting an ARIF as well as the procedure and timeframes that apply when an ARIF is postponed due to a court case or ongoing criminal investigation to ensure consistency with current policy and procedure.  Finally, the edits clarify that DFPS only reviews and issues a written decision on findings pertaining to the requestor and does not alter dispositions of "Ruled Out" and "Unable to Determine."


ISSUES AND ALTERNATIVES:

Currently, if a designated perpetrator submits a written request for an ARIF but fails to respond to attempts by DFPS to schedule the ARIF, the case may either remain open indefinitely or the resolution specialist proceeds with the ARIF without input from the designated perpetrator.  The proposed updates to the rule will ensure that ARIFs are not conducted without any input from the designated perpetrator if the resolution specialist is unable to make contact and will also ensure that the ARIF does not remain open indefinitely.  Further, by permitting DFPS to reschedule an ARIF if the designated perpetrator subsequently contacts DFPS and provides good reason for failing to respond to DFPS's attempts to schedule the initial ARIF, the rule effectively balances the due process rights of the designated perpetrator with the statutory requirements to conduct an ARIF within 45 days of the request.


STAKEHOLDER INVOLVEMENT:

Not applicable



FISCAL IMPACT:

[bookmark: Check3]|X|	None 


SERVICES IMPACT STATEMENT:

The public benefit anticipated is that the public will gain a better understanding and be on notice of the required timeframes for scheduling an ARIF and making contact with the resolution specialist as well as the applicable procedures for conducting an ARIF.


RULE DEVELOPMENT SCHEDULE:

November 17, 2016		Present to HHSC Executive Council
December 16, 2016		Publish proposed rule in the Texas Register
February 2017			Publish adopted rule in the Texas Register
March 2017			Effective date
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TITLE 40			SOCIAL SERVICES AND ASSISTANCE
PART 19			DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES
CHAPTER 700		CHILD PROTECTIVE SERVICES
SUBCHAPTER E		INTAKE, INVESTIGATION, AND ASSESSMENT
DIVISION 1			INVESTIGATIONS
RULE § 			700.516

PROPOSED PREAMBLE

The Texas Health and Human Services Commission, on behalf of the Department of Family and Protective Services (DFPS), proposes amendment to §700.516 in Title 40, Texas Administrative Code (TAC), Chapter 700, Subchapter E, relating to Child Protective Services Intake, Investigation, and Assessment. 

BACKGROUND AND PURPOSE

The purpose of the amendment is to clarify that if a designated perpetrator submits a written request for an administrative review of investigation findings (ARIF), the individual must respond to attempts made by DFPS to schedule the review. If DFPS is unable to make contact with the individual and the individual does not respond to the attempts to make contact within 30 days of the initial contact attempt, DFPS will not proceed with the review and the individual waives his or her right to an ARIF. However, if the individual subsequently contacts DFPS after the specified timeframe, DFPS may reschedule the review if it determines good reason existed for exceeding the timeframe. Currently, if a designated perpetrator submits a written request for an ARIF but fails to respond to attempts by DFPS to schedule the ARIF, the case may either remain open indefinitely or the resolution specialist proceeds with the ARIF without input from the designated perpetrator. This proposed update will ensure that ARIFs are not conducted without any input from the designated perpetrator if the resolution specialist is unable to make contact and will also ensure that the ARIF does not remain open indefinitely. Further, by permitting DFPS to reschedule an ARIF if the designated perpetrator subsequently contacts DFPS and provides good reason for failing to respond to DFPS's attempts to schedule the initial ARIF, the rule effectively balances the due process rights of the designated perpetrator with the statutory requirements to conduct an ARIF within 45 days of the request.

In addition, the edits update the procedure for conducting an ARIF as well as the procedure and timeframes that apply when an ARIF is postponed due to a court case or ongoing criminal investigation to ensure consistency with current policy and procedure. Finally, the edits clarify that DFPS only reviews and issues a written decision on findings pertaining to the requestor and does not alter dispositions of "Ruled Out" and "Unable to Determine."

SECTION-BY-SECTION SUMMARY

The amendments to §700.516 are as follows: (1) specifies that if a requestor does not respond to DFPS's attempts to schedule an ARIF within 30 days of the initial contact attempt, DFPS will not proceed with the review and the requestor waives his or her right to an ARIF unless the requestor subsequently contacts DFPS and provides good reason for exceeding the timeframe; (2) clarifies that the requestor has the right to bring legal representative and a support person to the review but the support person may not participate in the review; (3) clarifies that if the designated perpetrator is a minor, a parent or guardian may speak on his or her behalf at the review; (4) clarifies that the review does not include formal witness testimony and any witnesses for the requestor must submit statements in writing; (5) specifies that DFPS only reviews and issues a written decision on findings pertaining to the requestor and does not alter dispositions of "Ruled Out" and "Unable to Determine;" (6) clarifies that if an ARIF is postponed due to a court case or ongoing criminal investigation, the resolution specialist will notify the requestor in writing within 45 days of receipt of the request with either the specific length of time of the delay or with a request to notify TDFPS when the case or criminal investigation is completed at which time the resolution specialist will review ARIF eligibility; and (7)  change s "reviewer" to "resolution specialist" and "TDPRS" to "TDFPS" To reflect current terminology.

FISCAL NOTE

Lisa Subia, Chief Financial Officer of DFPS, has determined that for the first five-year period the proposed amendment will be in effect there will be no fiscal implications for state or local government as a result of enforcing or administering the amendment. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS

There will be no effect on small or micro-businesses because the proposed changes do not impose new requirements on any business and does not require the purchase of any new equipment or any increased staff time in order to comply. There is no anticipated economic cost to persons who are required to comply with the proposed amendment.

PUBLIC BENEFIT AND COST

Ms. Subia also has determined that for each year of the first five years the amendment is in effect the public benefit anticipated is that the public will gain a better understanding and be on notice of the required timeframes for scheduling an ARIF and making contact with the resolution specialist as well as the applicable procedures for conducting an ARIF.

TAKINGS IMPACT ASSESSMENT

Ms. Subia has determined that the proposed amendments do not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, do not constitute a taking under §2007.043, Government Code.

PUBLIC COMMENT

Questions about the content of the proposal may be directed to Elena Perez at, (512) 929-6434 in DFPS's Child Protective Services Investigations Division. Electronic comments may be submitted to Elena.Perez@dfps.state.tx.us. Written comments on the proposal may be submitted to Texas Register Liaison, Legal Services-563, Department of Family and Protective Services E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of publication in the Texas Register.

STATUTORY AUTHORITY (DFPS)

The amendment is proposed under Human Resources Code (HRC) §40.0505 and Government Code §531.0055, which provide that the Health and Human Services Executive Commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including the Department of Family and Protective Services. 

The amendment implements Texas Family Code §261.309.

This agency hereby certifies that this proposal has been reviewed by legal counsel and found to be within the agency’s legal authority to adopt. 
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TITLE 40				SOCIAL SERVICES AND ASSISTANCE
PART 19				DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES
CHAPTER 700		CHILD PROTECTIVE SERVICES
SUBCHAPTER E		INTAKE, INVESTIGATION, AND ASSESSMENT
DIVISION 1			INVESTIGATIONS
RULE § 		700.516

ACTION				AMENDMENT

§700.516. Administrative Review of Investigation Findings.

	(a) - (c) (No change.)

	(d) Except as provided in subsection (f) [(e)] of this section, Texas Department of Family and Protective Services (TDFPS) [TDPRS] must within 45 days after the date on which a request for an ARIF is received:

		(1) - (2) (No change.)

	(e) After a designated perpetrator submits a written request for an ARIF, TDFPS will contact the requestor to schedule the review. If TDFPS is unable to make contact with the requestor and the requestor does not respond to the attempts to make contact within 30 days of the initial attempt, TDFPS will not proceed with the review and the requestor waives his or her right to an ARIF. If the requestor subsequently contacts TDFPS after the above-specified timeframe, TDFPS may reschedule the review if it determines good reason existed for exceeding the timeframe. 

	(f) [(e)] TDFPS [TDPRS] may postpone [the conduct of] an ARIF when there is a pending civil or criminal suit or an ongoing criminal investigation relating to the same acts or omissions involved in TDFPS's [TDPRS's] finding of abuse or neglect. If TDFPS decides to postpone the ARIF, the resolution specialist will notify the requester in writing within 45 days after the request for an ARIF was received. The notification will indicate the length of time of the delay or specify that the requester may notify TDFPS when the court case has been completed or the criminal investigation has been closed, as appropriate. The resolution specialist will review the requester's eligibility for an ARIF after the delay. If the requester is determined eligible for an ARIF, it [An ARIF that is postponed for this reason] must be conducted within 45 days from notification of the completion of the suit or criminal investigation that caused the postponement.

	(g) [(f)] The ARIF is conducted by a TDFPS [TDPRS] employee (the "resolution specialist [reviewer]") who was not involved in the investigation and did not directly supervise the investigation. The ARIF is an informal review in which the participants [requestor, investigation worker, and investigation supervisor] may appear, make statements, provide relevant written materials, and ask questions. The requestor has the right to bring legal representative and a support person to the review [be represented by another individual]. The support person may not participate in the review. If the designated perpetrator is a minor, the parent or guardian may also speak on the minor's behalf during the review. Any witnesses for the requestor must submit their statements in writing to the resolution specialist [Other interested individuals may participate or provide information at the sole discretion of the reviewer].

	(h) [(g)] The resolution specialist [reviewer] may review the investigation case record, ask questions, and gather other relevant information. The formal rules of evidence do not apply and the review does not include formal witness testimony. The resolution specialist [reviewer] may consider all allegations relating to the investigation, including allegations that were "reason-to-believe," "unable-to-determine," or "ruled-out" at the conclusion of the investigation, and the evidence gathered during the investigation and the ARIF process. The resolution specialist [reviewer] must confirm that decisions of "reason-to-believe" are supported by a preponderance of the evidence.

	(i) [(h)] After completing the ARIF, the resolution specialist [reviewer] must timely issue a written decision that upholds, reverses, or alters the original investigation findings. The resolution specialist only reviews and issues a written decision on findings pertaining to the requestor. An original finding of "reason-to-believe" for abuse or neglect may be upheld, or may be reversed to a finding of either "unable-to-determine" or "ruled-out." A finding may be altered with respect to the type of abuse or neglect found to have occurred. For example, an original finding of "reason-to-believe" for "physical abuse" of a child may be altered to a finding of "reason-to-believe" for "neglectful supervision" of the child. [A "reason-to-believe" finding may be altered as to the type of abuse or neglect even when the original finding with respect to that same type of abuse or neglect had been "ruled-out" or "unable-to-determine."]

	(j) [(i)] If the resolution specialist's [reviewer] decision reverses or alters any of the original investigation findings, TDFPS [TDPRS] must change its records regarding the outcome of the investigation to reflect the resolution specialist's [reviewer] decision.

	(k) [(j)] Notwithstanding anything in this section, if an individual is entitled to an administrative hearing before the State Office of Administrative Hearings (SOAH), TDFPS [TDPRS] may, at its sole discretion, waive the conduct of an ARIF and proceed directly to the SOAH hearing.
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