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DATE:	November 17, 2016 

FROM:  	Mary Haifley, Director of Medical Benefits, 
HHSC Medicaid/CHIP


[bookmark: _GoBack]AGENDA ITEM:  2.c

SUBJECT:  Terminology and Reference Updates	 

BACKGROUND:  |_| Federal Requirement |_| Legislative Requirement |X| Other:  HHSC Initiative


The proposed rules include changes in Title 1 Texas Administrative Code, Part 15, Chapter 354, Subchapter A:  Division 5, §354.1069, concerning Sign Language Interpreter Services; Division 29, §354.1382, concerning Conditions for Participation; and Division 31, §354.1401, concerning In-home Respiratory Therapy Services for Ventilator-Dependent Persons. Texas Administrative Code, Title 1, Part 15, Chapter 355: Subchapter G, §355.7001, concerning Reimbursement Methodology for Telemedicine, Telehealth, and Home Telemonitoring Services; and Subchapter J, Division 5, §355.8085, concerning Reimbursement Methodology for Physicians and Other Practitioners; and §355.8091, concerning Reimbursement to Licensed Professional Counselors, Licensed Master Social Worker-Advanced Clinical Practitioners, and Licensed Marriage and Family Therapists.

The proposed amendments correct terminology, correct cross references to other sections of the Texas Administrative Code, correct cross references to statute, and make other non-substantive changes.


ISSUES AND ALTERNATIVES:

None.


STAKEHOLDER INVOLVEMENT:

The updates to social worker license terminology are at a stakeholder's request.


FISCAL IMPACT:

|X|	None 




SERVICES IMPACT STATEMENT:

None. The proposed changes are limited to rule clean-up.

RULE DEVELOPMENT SCHEDULE:

November 10, 2016 		Present to Medical Care Advisory Committee
November 17, 2016		Present to HHSC Executive Council
December 2016		Publish proposed rules in Texas Register 
February 2017			Publish adopted rules in Texas Register
March 2017			Effective date
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TITLE 1	ADMINISTRATION	
PART 15	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 354 	MEDICAID HEALTH SERVICES
SUBCHAPTER A 	PURCHASED HEALTH SERVICES
DIVISION 5 	PHYSICIAN AND PHYSICIAN ASSISTANT SERVICES
§354.1069	SIGN LANGUAGE INTERPRETER SERVICES 
[bookmark: DIVISION]DIVISION 29 	LICENSED PROFESSIONAL COUNSELORS, LICENSED CLINICAL 
	SOCIAL WORKERS, AND LICENSED MARRIAGE AND FAMILY 
	THERAPISTS
§354.1382 	CONDITIONS FOR PARTICIPATION
DIVISION 31 	IN-HOME RESPIRATORY THERAPY SERVICES FOR 
	VENTILATOR-DEPENDENT PERSONS
§354.1401 	IN-HOME RESPIRATORY THERAPY SERVICES FOR 
	VENTILATOR-DEPENDENT PERSONS

PROPOSED PREAMBLE

The Texas Health and Human Services Commission (HHSC) proposes amendments to §354.1069, concerning Sign Language Interpreter Services; §354.1382, concerning Conditions for Participation; and §354.1401, concerning In-home Respiratory Therapy Services for Ventilator-Dependent Persons. 

BACKGROUND AND JUSTIFICATION

The proposed amendments correct terminology, correct cross references to other sections of the Texas Administrative Code, correct cross references to statute, and make other non-substantive changes.

SECTION-BY-SECTION SUMMARY

Proposed §354.1069 corrects a cross reference to another rule in subsection (c)(3).

Proposed §354.1382 updates language in the rule and corrects cross references to statute. Subsection (d)(3) is removed, as the rule cross-referenced has been repealed.

Proposed §354.1401 changes subsection (a) to active voice, removes unnecessary language in subsection (d), and updates the respiratory therapy certification information in subsection (e)(2).

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Services, has determined that for each year of the first five years the amended rules are in effect, there is no anticipated fiscal impact to costs and revenues of state and local government. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS

HHSC has determined that there will be no adverse economic effect on small businesses or micro-businesses to comply with the amended rules, as there is no requirement for any small businesses or micro businesses to alter current business practices as a result of the amended rules.

PUBLIC BENEFIT AND COST

Gary Jessee, State Medicaid Director, has determined that for each year of the first five years the rules are in effect, the public will benefit from the adoption of the rules. The anticipated public benefit will be rules that provide more accurate, updated information and cross references.

Ms. Rymal has also determined that there are no probable economic costs to persons required to comply with the amended rules. 

HHSC has determined that the amended rules will not affect a local economy. There is no anticipated negative impact on local employment. 

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a “major environmental rule” as defined by §2001.0225 of the Texas Government Code. A “major environmental rule” is defined to mean a rule the specific intent of which is to protect the environment or reduce risk to human health from environmental exposure and that may adversely affect, in a material way, the economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health and safety of a state or a sector of the state. This proposal is not specifically intended to protect the environment or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit an owner’s right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Amy Chandler, Program Specialist, by mail to P.O. Box 13247, MC H600, Austin, TX, 78711; or by e-mail to amy.chandler@hhsc.state.tx.us within 30 days of publication of this proposal in the Texas Register.

STATUTORY AUTHORITY 

These amendments are proposed under Texas Government Code §531.033, which provides the Executive Commissioner of HHSC with broad rulemaking authority, and Texas Human Resources Code §32.021 and Texas Government Code §531.021(a), which provide HHSC with the authority to administer the federal medical assistance (Medicaid) program in Texas. 

The proposed amendments implement Texas Human Resources Code, Chapter 32, and Texas Government Code, Chapter 531. No other statutes, articles, or codes are affected by this proposal. 

This agency hereby certifies that this proposal has been reviewed by legal counsel and found to be within the agency’s legal authority to adopt.
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TITLE 1 	ADMINISTRATION
PART 15 	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 354 	MEDICAID HEALTH SERVICES
SUBCHAPTER A 	PURCHASED HEALTH SERVICES
DIVISION 5 	PHYSICIAN AND PHYSICIAN ASSISTANT SERVICES


§354.1069. Sign Language Interpreter Services.

	(a) Definitions. The following words and terms, when used in this chapter, have the following meanings. 

		(1) Deaf--The term "deaf" is defined in the Human Resources Code, Title 4, Services for the Deaf, Chapter 81, Texas Commission for the Deaf and Hard of Hearing, §81.001, Definitions. 

		(2) Hard of Hearing--The term "hard of hearing" is defined in the Human Resources Code, Title 4, Services for the Deaf, Chapter 81, Texas Commission for the Deaf and Hard of Hearing, §81.001, Definitions. 

		(3) Interpreter--An interpreter is an individual who possesses one of the following certification levels (i.e., levels A - H) issued by either the Department of Assistive and Rehabilitative Services, Office for Deaf and Hard of Hearing Services, Board for Evaluation of Interpreters (BEI) or the National Registry of Interpreters for the Deaf (RID): 

			(A) Certification Level A: 

				(i) Level I/Ii; and 

				(ii) OC:B (Oral Certificate: Basic). 

			(B) Certification Level B: 

				(i) BEI Basic; and 

				(ii) RID NIC (National Interpreter Certificate) Certified. 

			(C) Certification Level C: 

				(i) BEI Level II/IIi; 

				(ii) RID CI (Certificate of Interpretation); 

				(iii) RID CT (Certificate of Transliteration); 

				(iv) RID IC, (Interpretation Certificate); and 

				(v) RID TC (Transliteration Certificate). 

			(D) Certification Level D: 

				(i) BEI Level III/IIIi; 

				(ii) BEI OC: C (Oral Certificate: Comprehensive); 

				(iii) BEI OC: V (Oral Certificate: Visible); 

				(iv) RID CSC (Comprehensive Skills Certificate); 

				(v) RID IC/TC (Interpretation Certificate/Transliteration Certificate); 

				(vi) RID CI/CT (Certificate of Interpretation/Certificate of Transliteration); 

				(vii) RID RSC (Reverse Skills Certificate); and 

				(viii) RID CDI (Certified Deaf Interpreter). 

			(E) Certification Level E: 

				(i) BEI Advanced; and 

				(ii) RID NIC Advanced. 

			(F) Certification Level F: 

				(i) BEI IV/IVi; 

				(ii) RID MCSC (Master Comprehensive Skills Certificate); and 

				(iii) RID SC: L (Specialist Certificate: Legal). 

			(G) Certification Level G is BEI V/VI. 

			(H) Certification Level H: 

				(i) BEI Master; and 

				(ii) RID NIC Master. 

		(4) Interpreting Services--The provision of voice-to-sign, sign-to-voice, gestural-to-sign, sign-to-gestural, voice-to-visual, visual-to-voice, sign-to-visual, or visual-to-sign services for communication access provided by a certified interpreter. 

	(b) Benefit and Limitations. Sign language interpreting services are a health care benefit of the State Medical Assistance (Medicaid) Program. 

		(1) Sign language interpreting services must be requested by a physician and provided by a qualified interpreter to facilitate communication between: 

			(A) A client who is deaf or hard of hearing and a physician during the course of a medically necessary medical examination or other medical services; or, 

			(B) A client's parent or guardian who is deaf or hard of hearing and a physician during the course of the client's medically necessary medical examination or other medical services. 

		(2) A physician's determination of the need for sign language interpreting services shall give primary consideration to the needs of the individual who is deaf or hard of hearing. 

		(3) The physician requesting interpreting services must maintain documentation verifying the provision of interpreting services. 

			(A) Documentation of the service must be included in the patient's medical record and must include the name of the sign language interpreter and the interpreter's certification level. 

			(B) Documentation must be made available if requested by the Commission or its designee. 

	(c) Physician requirements for billing of and reimbursement for sign language interpreting services. 

		(1) Physicians must be enrolled in the Texas Medicaid Program to be considered for reimbursement. 

		(2) Reimbursement for sign language interpreting services is limited to physicians or physician groups employing fewer than fifteen employees. 

		(3) Providers seeking reimbursement for sign language interpreting services must provide and bill for the service in the manner prescribed by the Texas Medicaid Program and in accordance with §355.8085 of this title (relating to Reimbursement Methodology for Physicians and Other Practitioners [Texas Medicaid Reimbursement Methodology (TMRM) for Physician and Certain Other Practitioners]).
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§354.1382. Conditions for Participation.

	(a) To participate in the Texas Medical Assistance Program, licensed professional counselors (LPCs) must be licensed by the Texas State Board of Examiners of Professional Counselors in accordance with Chapter 503 of the Texas Occupations Code [the Texas Licensed Professional Counselor Act, Texas Civil Statutes, Article 4512g]. 

	(b) To participate in the Texas Medical Assistance Program, licensed clinical social workers (LCSWs) [licensed master social worker-advanced clinical practitioners (LMSW-ACPs)] must be licensed [as a master social worker and be recognized as being qualified] for the practice of clinical social work by the Texas State Board of Social Worker Examiners in accordance with Chapter 505 of the Texas Occupations Code [the Human Resources Code, Subtitle E, Chapter 50]. 

	(c) To participate in the Texas Medical Assistance Program, licensed marriage and family therapists (LMFTs) must be licensed by the Texas State Board of Examiners of Marriage and Family Therapists in accordance with Chapter 502 of the Texas Occupations Code [the Licensed Marriage and Family Therapist Act, Texas Civil Statutes, Article 4512c-1]. 

	(d) These providers must: 

		(1) meet the appropriate licensing requirements as required in subsections (a), (b) or (c) of this section; 

		(2) comply with all applicable federal and state laws and regulations governing the services provided; [(] 

		[(3) be enrolled and participating in Medicare (this applies to LMSW-ACPs only), unless the provider satisfies criteria for exemption described in §354.1173(b);] 

		(3) [(4)] be enrolled and approved for participation in the Texas Medical Assistance Program; 

		(4) [(5)] sign a written provider agreement with the Commission or its designee; 

		(5) [(6)] comply with the terms of the provider agreement and all requirements of the Texas Medical Assistance Program, including regulations, rules, handbooks, standards, and guidelines published by the Commission or its designee; and 

		(6) [(7)] bill for services covered by the Texas Medical Assistance Program in the manner and format prescribed by the Commission or its designee.
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TITLE 1 	ADMINISTRATION
PART 15 	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 354 	MEDICAID HEALTH SERVICES
SUBCHAPTER A 	PURCHASED HEALTH SERVICES
DIVISION 31 	IN-HOME RESPIRATORY THERAPY SERVICES FOR VENTILATOR-DEPENDENT PERSONS


§354.1401. In-home Respiratory Therapy Services for Ventilator-Dependent Persons.

	(a) Subject to the specifications, conditions, limitations, and requirements established by HHSC or its designee, in-home respiratory therapy services are [shall be made] available to eligible recipients who: 

		(1) are ventilator-dependent for life support at least six hours per day; 

		(2) have been so dependent for at least 30 consecutive days as an inpatient in one or more hospitals, skilled nursing facilities (SNF), or intermediate care facilities (ICF); 

		(3) but for the availability of these respiratory care services at home, would require respiratory care as an inpatient in a hospital, SNF, or ICF; 

		(4) would be eligible to have payment made for such inpatient care under the state Medicaid plan; 

		(5) have adequate social support services to be cared for at home; and 

		(6) wish to be cared for at home. 

	(b) Covered respiratory therapy services must be reasonable, medically necessary, and prescribed by the recipient's physician (MD or DO). The physician must be licensed in the state in which the physician practices. 

	(c) HHSC or its designee must authorize the services prior to their delivery. Prior authorization requests must include all pertinent medical records and other information as required by HHSC or its designee to justify the medical necessity of and/or dependency on the ventilator support and therapy services and to ensure that the requirements in subsection (a) of this section are met. Prior authorization is a requirement for payment. HHSC or its designee may extend the prior authorization based upon an interim report from the physician documenting the medical necessity and appropriateness of continued in-home respiratory therapy services. 

	(d) Covered services include[, but are not necessarily limited to, the following]: 

		(1) respiratory therapy services and treatments prescribed by the recipient's physician; and 

		(2) education of the recipient and/or appropriate family members/support persons regarding the in-home respiratory care. Education must include the use and maintenance of required supplies, equipment, and techniques appropriate to the situation. 

	(e) Providers of respiratory therapy services must meet the following requirements: 

		(1) comply with all applicable federal, state, and local laws and regulations; 

		(2) be certified by the Texas Medical Board [Department of Health] to practice under Chapter 604 of the Texas Occupations Code [Texas Civil Statutes, Article 4512L]; 

		(3) be enrolled and approved for participation in the Texas Medical Assistance Program; 

		(4) sign a written provider agreement with HHSC or its designee. By signing the agreement, the provider agrees to comply with the terms of the agreement and all requirements of the Texas Medical Assistance Program including regulations, rules, handbooks, standards, and guidelines published by HHSC or its designee; and 

		(5) bill for covered services in the manner and format prescribed by HHSC or its designee.


TITLE 1	ADMINISTRATION	
PART 15	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 355 	REIMBURSEMENT RATES
SUBCHAPTER G 	ADVANCED TELECOMMUNICATIONS SERVICES AND 
	OTHER COMMUNITY-BASED SERVICES
§355.7001 	REIMBURSEMENT METHODOLOGY FOR TELEMEDICINE, 
	TELEHEALTH, AND HOME TELEMONITORING SERVICES
SUBCHAPTER J 	PURCHASED HEALTH SERVICES
DIVISION 5 	GENERAL ADMINISTRATION
§355.8085 	REIMBURSEMENT METHODOLOGY FOR PHYSICIANS AND 
	OTHER PRACTITIONERS
§355.8091 	REIMBURSEMENT TO LICENSED PROFESSIONAL COUNSELORS, 
	LICENSED MASTER SOCIAL WORKER-ADVANCED CLINICAL 
	PRACTITIONERS, AND LICENSED MARRIAGE AND FAMILY 
	THERAPISTS

PROPOSED PREAMBLE

The Texas Health and Human Services Commission (HHSC) proposes amendments to  §355.7001, concerning Reimbursement Methodology for Telemedicine, Telehealth, and Home Telemonitoring Services; §355.8085, concerning Reimbursement Methodology for Physicians and Other Practitioners; and §355.8091, concerning Reimbursement to Licensed Professional Counselors, Licensed Master Social Worker-Advanced Clinical Practitioners, and Licensed Marriage and Family Therapists. 

BACKGROUND AND JUSTIFICATION

The proposed amendments correct terminology, correct cross references to other sections of the Texas Administrative Code, correct cross references to statute, and make other non-substantive changes.

SECTION-BY-SECTION SUMMARY

Proposed §355.7001 updates cross references to other rules in subsections (b) and (c), and replaces parentheses with commas in subsection (c)(1).

Proposed §355.8085 updates cross references to other rules in subsections (g) and (i) and updates terminology in subsection (g).

Proposed §355.8091 updates terminology in both the title and the section, updates a cross reference to another rule, deletes cross references to rules that no longer exist, and spells out "percent" rather than using the symbol.



FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Services, has determined that for each year of the first five years the amended rules are in effect, there is no anticipated impact to costs and revenues of state and local government. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS

HHSC has determined that there will be no adverse economic effect on small businesses or micro businesses to comply with the amended rules, as there is no requirement for any small businesses or micro businesses to alter current business practices as a result of the amended rules.

PUBLIC BENEFIT AND COST

Gary Jessee, State Medicaid Director, has determined that for each year of the first five years the rules are in effect, the public will benefit from the adoption of the rules. The anticipated public benefit will be rules that provide more accurate, updated information and cross references.

Ms. Rymal has also determined that there are no probable economic costs to persons required to comply with the amended rules. 

HHSC has determined that the amended rules will not affect a local economy. There is no anticipated negative impact on local employment. 

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a “major environmental rule” as defined by §2001.0225 of the Texas Government Code. A “major environmental rule” is defined to mean a rule the specific intent of which is to protect the environment or reduce risk to human health from environmental exposure and that may adversely affect, in a material way, the economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health and safety of a state or a sector of the state. This proposal is not specifically intended to protect the environment or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit an owner’s right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Amy Chandler, Program Specialist, by mail to P.O. Box 13247, MC H600, Austin, TX, 78711; or by e-mail to amy.chandler@hhsc.state.tx.us within 30 days of publication of this proposal in the Texas Register.

STATUTORY AUTHORITY 

These amendments are proposed under Texas Government Code §531.033, which provides the Executive Commissioner of HHSC with broad rulemaking authority, and Texas Human Resources Code §32.021 and Texas Government Code §531.021(a), which provide HHSC with the authority to administer the federal medical assistance (Medicaid) program in Texas. 

The proposed amendments implement Texas Human Resources Code, Chapter 32, and Texas Government Code, Chapter 531. No other statutes, articles, or codes are affected by this proposal. 

This agency hereby certifies that this proposal has been reviewed by legal counsel and found to be within the agency’s legal authority to adopt.
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TITLE 1 	ADMINISTRATION
PART 15 	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 355 	REIMBURSEMENT RATES
SUBCHAPTER G 	ADVANCED TELECOMMUNICATIONS SERVICES AND OTHER COMMUNITY-BASED SERVICES


§355.7001. Reimbursement Methodology for Telemedicine, Telehealth, and Home Telemonitoring Services.

	(a) Eligible providers performing telemedicine medical, telehealth, or home telemonitoring services are defined in §354.1430 of this title (relating to Definitions), §354.1432 of this title (relating to Telemedicine and Telehealth Benefits and Limitations), and §354.1434 of this title (relating to Home Telemonitoring Benefits and Limitations). 

	(b) The Health and Human Services Commission (HHSC) reimburses eligible distant site professionals providing telemedicine medical services as follows: 

		(1) Physicians are reimbursed for their Medicaid telemedicine medical services in the same manner as their other professional services in accordance with §355.8085 of this title (relating to Reimbursement Methodology for Physicians and Other Practitioners). 

		(2) Physician assistants are reimbursed for their Medicaid telemedicine medical services in the same manner as their other professional services in accordance with §355.8093 of this title (relating to Reimbursement Methodology for Physician Assistants). 

		(3) Advanced practice registered nurses are reimbursed for their Medicaid telemedicine medical services in the same manner as their other professional services in accordance with §355.8281 of this title (relating to Reimbursement Methodology for Nurse Practitioners and Clinical Nurse Specialists). 

		(4) Certified nurse midwives are reimbursed for their Medicaid telemedicine medical services in the same manner as their other professional services in accordance with §355.8161 of this title (relating to Reimbursement Methodology for Midwife Services). 

	(c) HHSC reimburses eligible distant site professionals providing telehealth services as follows: 

		(1) Licensed professional counselors, [(]including licensed marriage and family therapists,[)] and licensed clinical social workers (including Comprehensive Care Program social workers) are reimbursed for their Medicaid telehealth services in the same manner as their other professional services in accordance with §355.8091 of this title (relating to Reimbursement to Licensed Professional Counselors, Licensed Clinical Social Workers [Licensed Master Social Worker-Advanced Clinical Practitioners], and Licensed Marriage and Family Therapists). 

		(2) Licensed psychologists (including licensed psychological associates) and psychology groups are reimbursed for their Medicaid telehealth services in the same manner as their other professional services in accordance with §355.8085 of this title [(relating to Reimbursement Methodology for Physicians and Other Practitioners)]. 

		(3) Durable medical equipment suppliers are reimbursed for their Medicaid telehealth services in the same manner as their other professional services in accordance with §355.8021 of this title (relating to Reimbursement Methodology for Home Health Services and Durable Medical Equipment, Prosthetics, Orthotics and Supplies). 

	(d) Telemedicine and telehealth patient site locations, as defined in §354.1430 and §354.1432 of this title, are reimbursed a facility fee determined by HHSC. 

	(e) HHSC reimburses eligible providers performing home telemonitoring services in the same manner as their other professional services described in §355.8021 of this title.

	(f) Telemedicine medical services provided in a school-based setting by a physician, even if the physician is not the patient's primary care physician, will be reimbursed in accordance with the applicable methodologies described in subsection (b)(1) of this section and §355.8443 of this title (relating to Reimbursement Methodology for School Health and Related Services (SHARS)) if the following conditions are met:

		(1) the physician is an authorized health care provider under Medicaid;

		(2) the patient is a child who receives the service in a primary or secondary school-based setting;

		(3) the parent or legal guardian of the patient provides consent before the service is provided; and 

		(4) a health professional as defined by Government Code §531.0217(a)(1) is present with the patient during the treatment.
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§355.8085. Reimbursement Methodology for Physicians and Other Practitioners.

	(a) Introduction. This section describes the Texas Medicaid reimbursement methodology that the Health and Human Services Commission (HHSC) uses to calculate payment for covered services provided by physicians and other practitioners. The reimbursement methodology facilitates a prospective payment system that is based on HHSC's determination of the adequacy of access to care. 

		(1) There is no geographical or specialty reimbursement differential for individual services. 

		(2) HHSC reviews the fees for individual services at least every two years based upon either: 

			(A) historical payments, with adjustments, to ensure adequate access to appropriate health care services; or 

			(B) actual resources required by an economically efficient provider to provide each individual service. 

		(3) The fees for individual services and adjustments to the fees must be made within available funding. 

	(b) Eligibility. Eligible providers include: 

		(1) Providers of Laboratory and X-ray Services; 

		(2) Providers of Radiation Therapy; 

		(3) Physical, Occupational, and Speech Therapists; 

		(4) Physicians; 

		(5) Podiatrists; 

		(6) Chiropractors; 

		(7) Optometrists; 

		(8) Dentists; 

		(9) Psychologists; 

		(10) Licensed Psychological Associates; 

		(11) Provisionally Licensed Psychologists; 

		(12) Maternity clinics; and 

		(13) Tuberculosis clinics. 

	(c) Definitions. The following words and terms, when used in this section, have the following meanings, unless the context clearly indicates otherwise. 

		(1) Access-based fees (ABF)--Fees for individual services, where HHSC deems necessary, to account for deficiencies relating to the adequacy of access to health care services. 

		(2) Biological--A substance that is made from a living organism or its products and is used in the prevention, diagnosis, or treatment of cancer and other diseases. 

		(3) Conversion factor--The dollar amount by which the sum of the three cost component relative value units (RVUs) is multiplied to obtain a reimbursement fee for each individual service. 

		(4) Drug--Any substance, that is used to prevent, diagnose, treat or relieve symptoms of a disease or abnormal condition. 

		(5) HHSC--The Health or Human Services Commission or its designee. 

		(6) Relative value units (RVUs)--The relative value assigned to each of the three individual components that comprise the cost of providing individual Medicaid services. The three cost components of each reimbursement fee are intended to reflect the work, overhead, and professional liability expense required to provide each individual service. 

		(7) Resource-based fees (RBF)--Fees for individual services based upon HHSC's determination of the resources that an economically efficient provider requires to provide individual services. 

		(8) Vaccine--An immunogen, the administration of which is intended to stimulate the immune system to result in the prevention, amelioration or therapy of any disease or infection. 

	(d) Calculating the payment amounts. Subject to qualifications, limitations, and exclusions as provided in this chapter, payment to eligible providers must not exceed the lesser of the provider's billed amount or the amount derived from the methodology described in this section. The fee schedule that results from the reimbursement methodology may be composed of both the access-based fees (ABFs) and the resource-based fees (RBFs). 

		(1) Access-based fee (ABF) methodology allows the state to: 

			(A) reimburse for procedure codes not covered by Medicare; 

			(B) account for inadequate reimbursement rates for particularly difficult procedures; 

			(C) encourage participation in the Medicaid program by physicians and other practitioners; and 

			(D) set reimbursement to allow eligible Medicaid population to receive adequate health care services in an appropriate setting. 

		(2) An RBF is calculated using the following formula: RBF = (total RVU * CF), where RBF = Resource-Based Fee, total RVU = the sum of the three Relative Value Units that comprise the cost of providing individual Medicaid services, and CF = Conversion Factor. 

			(A) Except as otherwise specified, HHSC bases the RVUs that are employed in the Texas Medicaid reimbursement methodology upon the RVUs of the individual services as specified in the Medicare Fee Schedule. HHSC reviews any changes to, or revisions of, the various Medicare RVUs and, if applicable, adopts the changes as part of the reimbursement methodology within available funding. 

			(B) HHSC may develop and apply multiple conversion factors for various classes of service, such as obstetrics, pediatrics, general surgeries, and/or primary care services. 

			(C) If funding is available and adjustments are made to the conversion factor(s), the adjustments may be based upon inflation, access, or both. 

				(i) To account for general inflation, HHSC adjusts the conversion factor by the forecasted rate of change of a specific inflation factor appropriate to physician or other professional services, the Personal Consumption Expenditures (PCE) chain-type price index, or some percentage thereof. To inflate the conversion factor for the prospective period, HHSC uses the lowest feasible inflation factor forecast that is consistent with the forecasts of nationally recognized sources available to HHSC at the time of preparation of the conversion factor(s). 

				(ii) Adjustments to the conversion factor may also be made to ensure adequacy of access as described in paragraph (1) of this subsection. 

	(e) Reimbursement for physician-administered drugs, vaccines, and biologicals. In determining the reimbursement methodology for physician-administered drugs, vaccines, and biologicals, HHSC may consider information such as costs, utilization, data sufficiency, and public input. Reimbursement for physician-administered drugs, vaccines, and biologicals are based on the lesser of the billed amount, a percentage of the Medicare rate, or one of the following methodologies: 

		(1) If the drug or biological is considered a new drug or biological (that is, approved for marketing by the Food and Drug Administration within 12 months of implementation as a benefit of Texas Medicaid), it may be reimbursed at an amount equal to 89.5 percent of average wholesale price (AWP). 

		(2) If the drug or biological does not meet the definition of a new drug or biological, it may be reimbursed at an amount equal to 85 percent of AWP. 

		(3) Vaccines may be reimbursed at an amount equal to 89.5 percent of AWP. 

		(4) Infusion drugs furnished through an item of implanted Durable Medical Equipment may be reimbursed at an amount equal to 89.5 percent of AWP. 

		(5) Drugs, other than vaccines and infusion drugs, may be reimbursed at an amount equal to 106 percent of the average sales price (ASP). 

		(6) HHSC may use other data sources to determine Medicaid fees for physician-administered drugs, vaccines, and biologicals when HHSC determines that the above methodologies are unreasonable or insufficient. 

	(f) Reimbursement for services provided under the supervision of a licensed psychologist. Reimbursement for services provided under the supervision of a licensed psychologist by a licensed psychological associate (LPA) or a provisionally licensed psychologist (PLP) is reimbursed to the licensed psychologist at 70 percent of the fee paid to the licensed psychologist for the same service. 

	(g) Reimbursement for certain other providers. The descriptions for reimbursement of certain other providers are described in sections of this chapter. 

		(1) Reimbursement for physician assistants is described in §355.8093 of this title (relating to Reimbursement Methodology for Physician Assistants). 

		(2) Reimbursement for nurse practitioners and clinical nurse specialists is described in §355.8281 of this title (relating to Reimbursement Methodology for Nurse Practitioners and Clinical Nurse Specialists). 

		(3) Reimbursement for services provided under Early and Periodic Screening, Diagnosis and Treatment (EPSDT) is described in §355.8441 of this title (relating to Reimbursement Methodologies for Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) Services). 

		(4) Reimbursement for Licensed Professional Counselors, Licensed Clinical Social Workers [Licensed Master Social Worker-Advanced Clinical Practitioners], and Licensed Marriage and Family Therapists is described in §355.8091 of this title (relating to Reimbursement to Licensed Professional Counselors, Licensed Clinical Social Workers [Licensed Master Social Worker-Advanced Clinical Practitioners], and Licensed Marriage and Family Therapists). 

	(h) Temporary enhanced reimbursement for certain specialists. Notwithstanding any contrary provisions, a physician specializing in family medicine, general internal medicine, or pediatric medicine, who meets the self-attestation criteria, will receive enhanced payments for certain evaluation and management services and vaccine administration services performed from January 1, 2013, through December 31, 2014, in compliance with federal legislation enacted by the Patient Protection and Affordable Care Act. 

	(i) When determining payment rates for providers reimbursed at a percentage of the rate paid to a physician (M.D. or D.O.) for the evaluation and management services and vaccine administration services impacted by subsection (e) of this section, the base rate to which the percentage is applied is the applicable rate in effect on December 31, 2012. Provider types with rates governed by this subsection include physician assistants, certified nurse midwives, nurse practitioners, and clinical nurse specialists, as outlined in §§355.8093, 355.8161, and 355.8281 of this title (relating to Reimbursement Methodology for Physician Assistants; Reimbursement Methodology for Midwife Services; and Reimbursement Methodology for Nurse Practitioners and Clinical Nurse Specialists). These provider types are eligible for the applicable percentage of the enhanced payment described in subsection (h) of this section when billing under the direct supervision of an eligible provider as specified in subsection (h) of this section.

§355.8091 Reimbursement to Licensed Professional Counselors, Licensed Clinical Social Workers [Licensed Master Social Worker-Advanced Clinical Practitioners], and Licensed Marriage and Family Therapists

Counseling services provided by a licensed professional counselor, a licensed clinical social worker [licensed master social worker-advanced clinical practitioner], or a licensed marriage and family therapist in compliance with applicable professional licensing laws and regulations [under 25 TAC, §29.3001 (relating to Benefits and Limitations) and §29.3002 (relating to Conditions for Participation)] are reimbursed at 70 percent [70%] of the existing fee for similar services provided by psychiatrists and psychologists as described in §355.8085 of this title (relating to Reimbursement Methodology for Physicians and Other Practitioners [Texas Medicaid Reimbursement Methodology (TMRM)]).
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