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DATE:	November 17, 2016 

FROM:  	Mary Haifley, Director of Medical Benefits, 
HHSC Medicaid/CHIP


[bookmark: _GoBack]AGENDA ITEM:  2.b

SUBJECT:  Telemedicine and Telehealth Benefits and Limitations

BACKGROUND:  |_| Federal Requirement |_| Legislative Requirement |X| Other:  HHSC Initiative


The proposed rule amendments to Title 1 Texas Administrative Code (TAC), Part 15, Chapter 354, Subchapter A, Division 33, §354.1432, Telemedicine and Telehealth Benefits and Limitations, clarify that a patient must receive an initial evaluation by a physician or other qualified healthcare professional prior to receiving telehealth services, with the exception of services to treat a mental health diagnosis or condition. The proposed rule amendments further require that a patient receive a follow-up evaluation by a physician or other qualified healthcare professional for continued receipt of telehealth services, again with the exception of services to treat a mental health diagnosis or condition. The proposed amendments permit the evaluating physician or other qualified healthcare professional to conduct the evaluation in person or through a telemedicine visit that conforms to Texas Medical Board rules in 22 TAC Chapter 174, concerning Telemedicine.


ISSUES AND ALTERNATIVES:

The proposed rule amendments correct subsections of 1 TAC §354.1432 that are currently in conflict. The current provisions of 1 TAC §354.1432 have caused confusion among behavioral health providers as to whether an initial or follow-up evaluation is required when a client is being treated for a mental health diagnosis or condition. The proposed rule amendments will more clearly identify when initial and follow-up evaluations are required for behavioral health and medical diagnoses and conditions. 


STAKEHOLDER INVOLVEMENT:

The current provisions of 1 TAC §354.1432 are reflected in the Medicaid Telehealth Services Medical Policy. Changes made to the policy must also be made to corresponding rule provisions.  During multiple Medical Policy Review (MPR) meetings, internal stakeholders from the Health and Human Services Commission (HHSC) Medicaid/CHIP Division, Department of State Health Services (DSHS) Children with Special Health Care Needs Program, DSHS Texas Health Steps Program, HHSC Inspector General, and DSHS Division for Mental Health and Substance Abuse Services proposed revisions to the criteria for initial and follow-up evaluations for Medicaid telehealth services. The proposed rule amendments will reflect the same language developed for the Medicaid Telehealth Services Medical Policy during the MPR meetings.

The proposed rule amendments were shared with stakeholders who previously expressed an interest in the Medicaid Telehealth Services Medical Policy. One stakeholder provided suggestions to clarify initial evaluation requirements for telehealth services delivered to treat mental health diagnoses or conditions. The comments were accepted, and minor changes were made to the wording of 1 TAC §354.1432(2)(E).


FISCAL IMPACT:

|X|	None 


RULE DEVELOPMENT SCHEDULE:

November 10, 2016		Present to Medical Care Advisory Committee
November 17, 2016		Present to HHSC Executive Council
February 3, 2017		Publish proposed rules in Texas Register 
May 5, 2017			Publish adopted rules in Texas Register
May 13, 2017			Effective date
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TITLE 1	ADMINISTRATION
PART 15	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 354	MEDICAID HEALTH SERVICES
SUBCHAPTER A 	PURCHASED HEALTH SERVICES
DIVISION 33	ADVANCED TELECOMMUNICATIONS SERVICES
§354.1432	Telemedicine and Telehealth Benefits and Limitations 

PROPOSED PREAMBLE

The Texas Health and Human Services Commission (HHSC) proposes amendments to §354.1432, concerning Telemedicine and Telehealth Benefits and Limitations. 

BACKGROUND AND JUSTIFICATION

The proposed rule amendments clarify that a patient must receive an initial evaluation by a physician or other qualified healthcare professional prior to receiving telehealth services, with the exception of services to treat a mental health diagnosis or condition. The proposed rule amendments further require that a patient receive an annual follow-up evaluation by a physician or other qualified healthcare professional for continued receipt of telehealth services, again with the exception of services to treat a mental health diagnosis or condition. The proposed amendments permit the evaluating physician or other qualified healthcare professional to conduct the evaluation in person or through a telemedicine visit that conforms to Texas Medical Board rules in 22 TAC Chapter 174, concerning Telemedicine.

SECTION-BY-SECTION SUMMARY

Proposed §354.1432(2)(E) clarifies that a physician or other qualified healthcare professional must conduct an initial evaluation of patient either through an in-person visit or a telemedicine visit before the patient can receive telehealth services. A patient that is receiving telehealth services for a mental health diagnosis or condition is not required to receive an initial evaluation by a physician or other qualified healthcare professional.

Proposed §354.1432(2)(F) clarifies that a physician or other qualified healthcare professional must conduct an evaluation every 12 months either through an in-person visit or a telemedicine visit for a patient to continue receiving telehealth services. A patient that is receiving telehealth services for a mental health diagnosis or condition is not required to receive follow-up evaluations by a physician or other qualified healthcare professional. 

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Services, has determined that during the first five-year period the amended rule is in effect, there is no anticipated impact to costs and revenues of state and local governments.


SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALYSIS

HHSC has determined that there will be no adverse economic effect on small businesses or micro-businesses as a result of enforcing or administering the amended rule, as the proposal serves only to provide clarification of current Texas Medicaid policy and practice.

PUBLIC BENEFIT AND COST

Jami Snyder, State Medicaid Director, has determined that for each year of the first five years the amended rule is in effect, the public will benefit from the adoption of the rule. The anticipated public benefit is increased clarity for providers in Medicaid operational requirements for telehealth services, as well as better continuity of care for clients receiving telehealth services as part of their physician-directed care package.

Ms. Rymal has also determined that there are no probable economic costs to persons who are required to comply with the amended rule.

HHSC has determined that the amended rule will not affect a local economy. There is no anticipated negative impact on local employment.

REGULATORY ANALYSIS

HHSC has determined that this proposal is not a “major environmental rule” as defined by §2001.0225 of the Texas Government Code. A “major environmental rule” is defined to mean a rule the specific intent of which is to protect the environment or reduce risk to human health from environmental exposure and that may adversely affect, in a material way, the economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health and safety of a state or a sector of the state. This proposal is not specifically intended to protect the environment or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT

HHSC has determined that this proposal does not restrict or limit an owner’s right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under §2007.043 of the Government Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Erin McManus, Policy Analyst, Texas Health and Human Services Commission, P.O. Box 149030, Mail Code H370, Austin, Texas 78714-9030; by fax to (512) 730-7475; or by e-mail to Erin.McManus@hhsc.state.tx.us within 30 days of publication of this proposal in the Texas Register.



STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code §531.033, which provides the Executive Commissioner of HHSC with broad rulemaking authority, and Texas Human Resources Code §32.021 and Texas Government Code §531.021(a), which provide HHSC with the authority to administer the federal medical assistance (Medicaid) program in Texas. 

The proposed amendment implements Texas Human Resources Code, Chapter 32, and Texas Government Code, Chapter 531.


Legend:
Single Underline = Proposed new language
[Strikethrough and brackets] = Current language proposed for deletion
Regular print = Current language

TITLE 1	ADMINISTRATION
PART 15	TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 354	MEDICAID HEALTH SERVICES
SUBCHAPTER A	PURCHASED HEALTH SERVICES
DIVISION 33	ADVANCED TELECOMMUNICATION SERVICES


§354.1432. Telemedicine and Telehealth Benefits and Limitations.

Telemedicine medical services and telehealth services are a benefit under the Texas Medicaid program as provided in this section and are subject to the specifications, conditions, limitations, and requirements established by the Texas Health and Human Services Commission or its designee (HHSC).

	(1) Conditions for reimbursement applicable to telemedicine medical services. 

		(A) The telemedicine medical services must be designated for reimbursement by HHSC. Telemedicine medical services designated for reimbursement include: 

			(i) consultations; 

			(ii) office or other outpatient visits; 

			(iii) psychiatric diagnostic interviews; 

			(iv) pharmacologic management; 

			(v) psychotherapy; and 

			(vi) data transmission. 

		(B) The services must be provided in compliance with 22 TAC Chapter 174 (relating to Telemedicine). 

		(C) The patient site must be: 

			(i) an established medical site; 

			(ii) a state mental health facility; or 

			(iii) a state supported living center.

		(D) For a child receiving telemedicine medical services in a primary or secondary school-based setting, advance parent or legal guardian consent for a telemedicine medical service must be obtained. 

		(E) The patient's primary care physician or provider must be notified of a telemedicine medical service, unless the patient does not have a primary care physician or provider.

			(i) The patient receiving the telemedicine medical service, or the patient's parent or legal guardian, must consent to the notification.

			(ii) For a telemedicine medical service provided to a child in a primary or secondary school-based setting, the notification must include a summary of the service, including:

				(I) exam findings; 

				(II) prescribed or administered medications; and 

				(III) patient instructions.

		(F) If a child receiving a telemedicine medical service in a primary or secondary school-based setting does not have a primary care physician or provider, the child's parent or legal guardian must be offered:

			(i) the information in subparagraph (E)(ii) of this paragraph; and

			(ii) a list of primary care physicians or providers from which to select the child's primary care physician or provider.

		(G) Telemedicine medical services provided in a school-based setting by a physician, even if the physician is not the patient's primary care physician or provider, are reimbursed if:

			(i) the physician is enrolled as a Medicaid provider;

			(ii) the patient is a child who receives the service in a primary or secondary school-based setting;

			(iii) the parent or legal guardian of the patient provides consent before the service is provided; and

			(iv) a health professional as defined by Texas Government Code §531.0217(a)(1) is present with the patient during the treatment.

	(2) Conditions for reimbursement applicable to telehealth services. 

		(A) The telehealth services must be designated for reimbursement by HHSC. Designated telehealth services will be listed in the Texas Medicaid Provider Procedures Manual. 

		(B) The services must be provided in compliance with standards established by the respective licensing or certifying board of the professional providing the services. 

		(C) The patient site must be: 

			(i) an established health site; 

			(ii) a state mental health facility; or 

			(iii) a state supported living center. 

		(D) The patient site presenter must be readily available for telehealth services. However, if the telehealth services relate only to mental health, a patient site presenter does not have to be readily available except when the patient may be a danger to himself or to others. 

		(E) Before receiving a telehealth service, the patient must receive an initial [in-person] evaluation for the same diagnosis or condition by a physician or other qualified healthcare professional licensed in Texas. If the patient is receiving the telehealth services to treat a mental health diagnosis or condition, the patient is not required to receive an initial evaluation by a physician or other qualified healthcare professional licensed in Texas. A required initial evaluation must be performed in-person or as a telemedicine visit that conforms to 22 TAC Chapter 174 (relating to Telemedicine). [, with the exception of a mental health diagnosis or condition. For a mental health diagnosis or condition, the patient may receive a telehealth service without an in-person evaluation provided the purpose of the initial telehealth appointment is to screen and refer the patient for additional services and the referral is documented in the medical record.]

		(F) A patient receiving telehealth services must be evaluated at least annually by a physician or other healthcare professional licensed in Texas and qualified to determine if the patient has a continued need for services. The evaluation must be performed in-person or as a telemedicine visit that conforms to 22 TAC Chapter 174. This evaluation requirement does not apply to a patient receiving telehealth services for the treatment of a mental health diagnosis or condition from a qualified behavioral health provider licensed in Texas. [For the continued receipt of a telehealth service, the patient must receive an in-person evaluation at least once during the previous 12 months by a person qualified to determine a need for services.] 

		(G) Both the distant site provider and the patient site presenter must maintain the records created at each site unless the distant site provider maintains the records in an electronic health record format. 

		(H) Written telehealth policies and procedures must be maintained and evaluated at least annually by both the distant site provider and the patient site presenter and must address: 

			(i) patient privacy to assure confidentiality and integrity of patient telehealth services; 

			(ii) archival and retrieval of patient service records; and 

			(iii) quality oversight mechanisms. 

	(3) Conditions for reimbursement applicable to both telemedicine medical services and telehealth services. 

		(A) Preventive health visits under Texas Health Steps (THSteps), also known as Early and Periodic Screening, Diagnosis and Treatment program, are not reimbursed if performed using telemedicine medical services or telehealth services. Health care or treatment provided using telemedicine medical services or telehealth services after a THSteps preventive health visit for conditions identified during a THSteps preventive health visit may be reimbursed. 

		(B) Documentation in the patient's medical record for a telemedicine medical service or a telehealth service must be the same as for a comparable in-person evaluation. 

		(C) Providers of telemedicine medical services and telehealth services must maintain confidentiality of protected health information (PHI) as required by 42 CFR Part 2, 45 CFR Parts 160 and 164, chapters 111 and 159 of the Occupations Code, and other applicable federal and state law. 

		(D) Providers of telemedicine medical services and telehealth services must comply with the requirements for authorized disclosure of PHI relating to patients in state mental health facilities and residents in state supported living centers, which are included in, but not limited to, 42 CFR Part 2, 45 CFR Parts 160 and 164, Health and Safety Code §611.004, and other applicable federal and state law. 

		(E) Telemedicine medical services and telehealth services are reimbursed in accordance with Chapter 355 of this title (relating to Reimbursement Rates).
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